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Tuomas J. Linton, Appetiant, vs. Dennam & Patmer 
AnD Minor Waker, APPELLEES. 


1. The principle affirmed in the case of Carter vs. Bennett, et al, 6 Flor. R., 236, 
viz: that when all the Equities of the Bill are denied by the answer, it is not 
of course to dissolve the injunction ; the granting and continuing of injunctions- 
rest in the discretion of the Court to be governed by the nature and cireum- 
stances of the case—cited and approved. 

2. When the facts, circumstances and law of the case presented in the Bill ang 
answer afford a strong presumption that the Complainant may be entitled to 
relief upon the final hearing, and in the meantime might suffer irremediable 
injury, the injunction shvuld be continued to that period notwithstanding the 
general denial of the Equities of the Bill, in the answer. 


~ 


This is an appeal from an interlocutory order of the Cir- 
-euit Court, for Jefferson County, dissolving the injunction | 
granted in this cause. The allegations of fact presented 
by the Bill and answer are a: set forth in the opinion of 
the Court. 
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Archer & Papy for Appellants. 
M. A. Long and W.S8. Dilworth for Appellees. 
PEARSON. J., delivered the opinion of the Court. 


This is an appeal from the Circuit Court sitting in Chan- 
cery for Jefferson County, for granting an order dissolving 
an injunction upon the coming in of the answers, which 
had been previously allowed in this case. 

The case made by the bill is, that the defendant Minor 


' Walker, on the 1st day of January, 1850, did, by his cov- 


enant under seal, amongst other things, hire, for the space 


_ of five years, fifteen negro slaves, therein named, to the 


complainant. In consideration whereof, the said com- 
plainant agreed to pay the said defendant Walker the sum 
of $6000, in five equal annual instalments of $1200 each, 
to become due respectively on the Ist day of January in 
the years 1851-2-3—4 and 5, for which several instalments 
the complainant executed his five several promissory notes 
to the said defendant Walker. And that, at the time of 
this transaction, Walker was snd still is insolvent, and de- 

mdent mainly for the support and maintainance of him- 
self and family upon the debt thus contracted in his favor. 
That the complainant made frequent advances to the said 
defendant Walker for necessaries, &e., the amount of 
which, consisting of many small items, were not endorsed 


_ by way of credit upon the said notes at the time they were 


made, by reason of the inconvenience of the same, and the 
confidence existing between the parties to the transaction, 


“but that these advances were made with the express un- 


derstanding that they should constitute off-sets in favor of 
the complainant, upon the settlement of said promissory 
notes, with interest at the rate of eight per cent. up to the 
maturity of such of the said notes as they might be applied 
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to, and that these advances, up to the filing of this bill, 
amounted to $1002.38, including the hire of the negro girl 
Ciller for the years 1852-3 and 4, who was one of the ne- 
groes mentioned and included in the original coverant of 
hiring between the said defendant Walker and complain- 
ant, and rehired by complainant to said defendant Wal- 
ker, after deducting the said defendant’s open account 
against complainant, astatement of which is filed and 
marked exhibit B. The bill further alleges that the greater 
part of these advances was made in the year 1853, and 
should have been applied to the extinguishment of the bal- 
ance due upon the instalment falling due on the Ist of 
January, 1854—that the note forthe instalment due at 
that time had been settled and taken up by complainant 
on the ist of June, 1852, and a new note then given to the 
said defendant Walker for a balance of $431.85 of that in- 
stalment, payable at the period at which the said instal- 
ment would fall due—the 1st Jany. 1854. It is charged 
in the bill that this note remained in the hands of defen- 
dant Walker until it was over-due, and was then transfer- 
red by him to the defendants, Denham & Palmer, who 
were merchants, to secure a debt the said Walker owed 
them, regardless of the complainant’s right to set off his 
advances to the said Walker against it. That complainant 
expostulated with the defendants Denham & Palmer, for 
having taken the said note, insisting that he had already 
paid it by his advances tothe said Walker, and could 
make a successful defence if the same was put in suit. 
That the defendants, Denham & Palmer, knowing these 
facts, besought complainant to allow them to keep the said 
note for the security ef their debt, while he, the complain- 
ant, could set off his advances to the said Walker against 
the last of said notes which would fall due on the Ist of 
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January, 1855, and that complainant, being on friendly 
terms with the said Denham & Palmer, consented to this 
arrangement for their security and protection, it being gen- 
- erally understood that the negroes in question were under 
mortgage tothe Union Bank of Florida, that sundry judg- 
ments existed against said Walker, and he known to be in- 
solvent. Thatat this time, in the store of Denham & Palmer, 
a rough estimate was made by William Denham, one of the 
firm of Denham & Palmer, of the amount of complainant’s 
claim upon said Walker, with interest up to the maturity 
of the complainant’s only remaining note, which would 
fall due on the 1st January, 1855, which original estimate 
is filed with the bill, marked exhibit C, and alleged to be 
in the hand-writing of said William Denham, and exhibits 
the amount of 848.50 dollars, including interest, as being 
due to complainant by defendant Walker at the maturity 
ofsaid note on the Ist January, 1855, the said note being 
negotiable and made payable to said defendant Walker or 
order. That complainant then sought to have a settlement 
with the said Walker, but failed on account of Walker’s 
inattention to business; but Walker being urged, finally 
handed the said note of $1200 to complainant, and directed 
him to make out his account and credit the amount upon 
the note. Oomplainant took the note and carried it home, 
but reflecting that Walker ought to be present and assist 
in the settlement, complainant declined placing any cre- 
dit upon the said note until the said Walker should by 
himself, or through some competent friend, examine and 
satisfy himself of the correctness of complainant’s account, 
and accordingly returned the note to said Walker. The 
bill further alleges that soon after these last occurrences, 
the defendant Walker delivered the said note to the defen- 
‘ dants, Denham & Palmer, as collateral security for an in- 
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considerable store account which he owed them, and when 
questioned on the subject by complainant, showed him the 
receipt of the defendants, Denham & Palmer, for the said 
note, to be held as collateral security for the debt of him, 
the said Walker, declaring to complainant that the only 
object that he had in view was to appropriate the balance 
that might be due on said note after all complainant’s pro- 
per credits had been given. But nevertheless the said de- 
fendants, Denham & Palmer, have sued complainant on 
said note, and combine, with the defendant Walker, in re- 
fusing to allow complainant any credit whatever upon the 
same, 

That Darius Williams, one of the firm of Denham & | 
Palmer, said to complainant that the said firm would not 
have traded for said note but for the fact that they had 
heard complainant say that he might be compelled by law 
to pay the same over again, provided the said defendant 
Walker should negotiate it before due. 

To the truth of the foregoing narrative of facts, which are 
elaborately set forth in the bill, the defendants are minute- 
ly and circumstantially interrogated in twenty-three inter- 
rogatories appended thereto. 

The answer of the defendant Walker, so far as the same 
is responsive to the bill, admits the covenant of hiring and 
the delivery of the negroes therein mentioned to complain- 
ant, and the re-hiring of the girl Ciller to him, the defen- 
dant Walker, the settlement with complainant, on the 
1st June, 1852, and the execution by complainant of the 
note of 431.85 dollars, for the balance found due on the in- 
stalment for negro hire falling due on the 1st January, 1854. 
And the answer states that all or most of the items of 
complainant’s account against defendant exhibited in his 
bill were deducted trom the note settled on this occasion, 
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or from the said complaisant’s notes for previous instal- 
ments. That after this settlement, he, the defendant Walk: 
er, ‘* may have” drawn some drafts for small amounts of 
money on complainant, but denies that it was understood 
that the sameshould constitute credits on either of the notes 
then held by defendant uponcomplainant, but that the same 
should be deducted from said defendant’s account against 
complainant, (which the answer says is “ positively set 
forth” in complainant’s exhibit B,) and from the hire of 
the negro Drew. The answer then proceeds to dispute the 
accounts between the said defendant Walker and complain- 
ant, and asserts the said defendant’s “ belief” that com- 
plainant, on a fair and full settlement, would be indebted 
to him in “alarge sum of money” over and above the 
said note of $1200. It further admits that the defendant 
Walker did, in the early part of the year 1853, transfer the 
note of $431.85 to the defendants Denham & Palmer, to 
whom he was indebted, and that at the maturity of said 
note, they allowed him the full amount of it to his credit. 
That on the 1st January, 1854, the defendant Walker was 
‘indebted to the defendants Denham & Palmer to the 
amount of about $350, and that in the early part of that 
year he transferred to them by delivery, the said note of 
complainant for $1200, due on the 1st of January, 1855.— 
But that soon after the delivering of said note to the said 
Denham & Palmer, they called his attention to the fact that 
it needed endorsement to complete the transfer, and then 
he endorsed it as they desired. That the defendant Walk- 
er was at the time of the said transfer of said note purcha- 
sing supplies of the defendants Denham & Palmer, but that 
he does not know to what extent his account had run at 
that time, but that the whole amount of said note was 
‘ passed to his credit by them, at its maturity on the Ist of 
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January, 1855, and a small balance remaining in his favor 
was paid to his order. That at the time of the transfer of 
said note to the defendants Denham & Palmer, the defen- 
dant Walker told them he owed the complainant a small 
beef account which they must “ deduct from said note,” but 
that complainant refused to make out and receive the 
amount of saidaccount. That the said note was transferred 
to the said Denham & Palmer absolutely, with the under- 
standing that it should pay whatever amount the defendant 
Walker then owed them, and whatever amount his account 
might amount to during the year 1854, the balance, if any, 
to. be paid over to said Walker in cash. 

The answer of said defendant Walker further admits that 
he did take a receipt for the said note from the defendants 
Denham & Palmer, but that he does not know where it is 
nor remember the contents of it, but that its object was to 
show the amount of the credit to which he would be enti- 
tled in consideration of it with the said defendants Denham 
& Palmer. It states that the said defendant Walker “ does 
not recollect” and denies that he ever gave the said note to 
complainant for the purpose of having any credits placed 
upon it, and that there was no understanding that com- 
plainant’s advances should be deducted from said notes, al- 
though he admits that previous to the settlement of the Ist 
June, 1852, he had given orders for certain debts he owed, 
on complainant, (which he does not recollect,) and that they 
were included in that settlement and deducted from the 
note for the instaiment falling due on the Ist Janu- 
ary, 1854. 

The defendants, Denham, Palmer & Williams, who con- 
stitute the firm of Denham & Palmer, answer and say, they 
admit the hiring of the negroes as set forth in the bill, but 
know nothing of any understanding between complainant 
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and defendant Walker that the advances made by the for- 
mer should constitute credits on his notes for negro hire 
held by the latter, nor can they say whether the defendant 
Walker is or is not insolvent, though they have heard that 
outstanding judgments and executions exist against him. 
They have no means of ascertaining the correctness of com- 
plainant’s account against the defendant Walker, but they 
admit that exhibit OC, containinga statement of that ac- 
eount, was made in their store and is in the handwriting of 
William Denham, one of the partners in their firm. They 
admit the transfer of the note of $431.85 to them by defen- 
dant Walker on the 28th January, 1853, and that the same 
was charged to complainant and subsequently settled by 
him without complaint or objection. That at the time of 
the transfer of said note, defendant Walker was indebted 
to them in the sum of $339.40 on account for the year 1852, 
and that on a further settlement up to the Ist of January, 
1854, the said Walker remained in their debt in the sum 
of $361.60. They know not for what purpose the note of 
$431.85 was given, and deny that they solicited the com- 
plainant to waive his claim to set off his account upon de- 
fendant Walker against the said note and reserve it to be 
eredited upon the note of $1200 still in the hands of said 
Walker. This last note of $1200 due the Ist day of Jann- 
ary, 1855, these defendants say was transferred to them by 
delivery in the early part of the year 1854, but that after- 
wards discovering that the said note was payable to order, 
‘they called the attention of defendant Walker to this fact 
and he then endorsed it. The consideration of the transfer 
of said note was the defendant’s store account for the year 
1853, amounting to $364.60, and the account which he was 
then running up for the year 1854, the amount of which, at 
the time of the transfer of said note, these defendants do 




















TERM AT TALLAHASSEE, 1856. 541 
= st 
Linton vs. Denham & Palmer and Walker—Cpinion of Court. 











not know. But it was agreed that at the maturity of the 
said note on the Ist day of January, 1855, their whole ac- 
count should be taken out of the note, and the balance paid 
to said Walker. This balance they allege amounted to 
$55.44 and was paid to the order ofsaid Walker. They deny 
that they had any conversation with complainant in rela- 
tion to the said note of $1200 until after its transfer to them, 
but admit that at that time the defendant Walker informed 
them that defendant had a small beef account which was 
to be paid out of the said note by them. That they informed 
the complainant of this, but that he refused to render in the 
account or receive the amount of it, and that they settled 
with the defendant Walker, irrespective of the beef ac- 
count. They allege that they brought suit against the com- 
plainant on the said note at his own request, and recovered 
judgment on the same in Jefferson Circuit Court, on the 
12th November, 1855, for the sum of $1262.42 and. costs. 

After the transfer of the said note of $1200 to them, these 
defendants say they did have a conversation with the com- 
plainant, in which they offered to pay him any balance 
that might be found due him on settlement with the defen- 
dant Walker, provided the said Walker was willing, but 
that the said Walker refused to accede to the arrangement. 
And they admit that they did give the said Walker a re- 
ceipt for said note, which is not in their possession, nor do 
they know where it is. They do not remember the lan- 
guage of the receipt, but its object was simply to show 
that the said Walker was entitled to a credit for the amount 
of the note. They allege that they have norecollection of 
exhibiting the said note to complainant until after it was 
due and presented for payment, nor did they ever hear that 
complainant claimed any equities against said note until 
the filing of his bill. They deny all knowledge of any ad- 
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vances made by complainant to defendant Walker on the 
notes held by said Walker against him, though they have 
heard complainant say that he had paid debts for Walker, 
and -they have no recollection of any conversation with 
complainant in relation to his off-sets against said note, 
and deny that the said Darius Williams ever said to com- 
plainant that they would not have traded for the said note 
but for having heard the complainant say that he might be 
compelled to pay the note again, should it be traded by 
said Walker. 

All the defendants deny ie all fraud, combina- 
tion, &c. There are some other matters set up by way of 
defence in the answer, but not being in response to the 
charges and interrogatories of the bill, they are not proper 
to be considered upon the interlocutory question now pre- 
sented. It was held by this Court, in the late case of 
Young and Bryan vs. McCormick, 6 Fla. Rep., 368, that 
“ where a new equity is set up by the answer to avoid that 
set up by the bill, the Court will not regard it upon mo- 
tion ;” and in the same case the Court declared its purpose, 
“on a motion for an injunction, not to commit itself to 
points or questions that may arise at the final hearing.” 
Weare not to be considered, therefore, as determining any 
thing in this case definitely, except the question of injune- 
tion. That is in fact alithat is before us. It will be time 
enough to consider the merits when they shall have been 
adjudicated in the Court below, and the decree of that 
Court brought before us upon appeal. 

, That the complainant would be entitled to relief, upon 
the case presented by his bill, is-unquestionable; and up- 
‘onthe extent to which that case is modified by the an- 
swers of the defendants, will depend the determination of 
‘the question under consideration. Upon a motion to dis- 
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solve an injunction after the coming in of the answer, the 
defendant is the actor, and the Court will presume against 
him when he does net answer fully and circumstantially. 
Judge Story, in his Equity Pleading, sec. 852, ays: “An 
answer must state facts and not arguments. It is not suf- 
ficient that it contains a general denial of all the matters 
charged, but there must be an answer to the sifting inqui- 
ries upon the general subject.” Tried by these rules, ° 
what is the effect of the answers in this case? The prin- 
cipal point—the insolvency of the defendant Walker—is 
wholly evaded by him in his answer, while the other de- 
fendants say they do not know whether he is insolvent or 
not. The rule in Chancery is that whatever is well plead- 
ed and not denied, is admitted. The insolvency is there-, 
fore established ; ond with this knowledge on the part of , 
Denham & Palmer, if they were also acquainted with the 
course of business between complainant and Walker, and 
the fact that complainant had made considerable advances 
to Walker in the way of payment for the 1200 dollar note, 
for which they traded, then equity would compel them to 
admit the set-off claimed by complainant against the note. 
It is true that they in general terms deny this knowledge, 
but their admissions render it manifest that they should 
have been better informed. Walker was their customer, 
and had settled his account with them, by their own ad- 
mission, the previous year, by passing to them the com- 
plainant’s note for $431.85, upon which occasion Denham, 
one of the firm, made out a statement of the complainant’s 
advances to Walker on the note which Walker afterwards 
assigned to them. And it should be observed that the in- 
terest is calculated carefully upon each item of this ac- 
count up to the maturity of that note, thus connecting this 
account and note together under the very eye of the de- 
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fendant Denham. Defendant Walker, too, substantially 
admits that the admission of complainant’s account as off- 
sets at former settlements, had been the practice between 
him and complainant. It would seem that a man might 
be expected to have some knowledge of an important bu- 
siness matter which he acknowledges to be in his own 
hand-writing. Nor is the positive oath of the complainant, 
that the note in question was transferred as collateral secu- 
rity only by Walker to Denham & Palmer, and that he 
the complainant read their receipt for it to that effect, fully 
met by the answers. The defendants all confess that the 
note was not endorsed when first delivered to Denham & 
Palmer. The receipt is not produced or accounted for, and 
the defendants answer with a remarkable coincidence of 
expression that they do not know where it is, nor remem- 
ber the contents, but its object only. It is admitted that 
when the note was transferred to Denham & Palmer, they 
were informed that he owed complainant a beef account, 
which must be paid out of it, which they actually offered 
to do, and further proposed to pay complainant his debt 
against Walker, provided Walker wouliconsent. Walker 
refused and stated that complainant owed him a “large 
sum of money” irrespective of the note, while in his own 
answer he confesses that at the time of the transfer of the 
note, he directed Denham & Palmer to pay his beef bill 
out of it. Walker beinginsolvent, Denham & Palmer had 
a strong motive to secure the note to protect themselves in 
their debt, and could hold the excess in trust for Walker. 
All these circumstances taken in connection go far to raise 
the presumption that Denham & Palmer should have 
known the business relations affecting the note, between 
complainant and Walker. 
_ In Carter vs. Bennett, et al., Fla. Rep. Pp 236, this Court 
{ cltes with approbation, Chancellor Kent in Robertson vs. 
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Anderson, 2 John. Ch. R. where he says, “‘ That.even where ~ 
all the equity of the bill is denied by the answer, it is not | 
of course to dissolve the injunction, as the granting and 
continuing the injunction rests always in the sound disere- 
Se tion of the Court, to be governed by the nature of the case.” | 
In this case the complainant’s equity to haye his payments 
or advances set off against a debt due to an insolvent cred- 
itor, where his own debt to such a creditor must be pre- / 
sumed to have been the foundation upon which he trusted 
such a creditor, is very clear. Story’s Equity Jurispra- 
dence, page 890, e¢ sequiter. Is this equity lost by reason 
of the insolvent assigning a negotiable instrument toathird ‘ 
party who had notice of the relation in which the parties 
stood to each other? Certainly not. The hire of the ne- 
gro Ciller to defendant Walker by complainant, she being 
one of those included in the original covenant, and her hire 
being part of the consideration of the note in questionthe 
taxes and physician’s bills, all of which go to make up ‘the 
complainant’s claim of set off, are connected directly with 
the negroes and the note given for their hire. The case of ‘ 
Kilcrease vs. White, 6 Fla. Rep. 45, has been cited to us 
to show that under such circumstances the set off would be 
allowed, even at law ; and we have been referred to the case 
of Rosa vs. Brotherson, 10 Wend. 85, toshow that “ where 
a creditor receives the transfer of a negotiable note in pay- 
ment of a precedent debt, he takes it, although transferred 
to him before maturity, subject to all equities existing be- 
tween the original parties.” Now the note in question was 
transferred to pay a precedent debt to Denham & Palmer 
by their own confession, while they held the surplus to se- 
cure another debt not then contracted. But we would 
avoid entering upon the law and merits of the case, in its | 
present stage, further than to express our opinion, that 
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where the facts, circumstances and law of the case, as pre- 
sented in the bill and answer, afford a strong presumption 
that the complainant may be entitled to relief upon a final 
heating, and in the meantime might suffer irremediable in- 
? jury, the injunction should be ecoutinued to that period, 
notwithstanding the general denial of the equities of the 
bill in the answer. 

Let the order of the Circuit Court dissolving the injune- 
tion be reversed, and the case remanded for further pro- 
ceedings, 








Benzamiz G. Toornron, J&., et aL. APPELLANTS, vs. FRAn- 
cm Eprzs, Executor, &c., or J. K. Campsett, DECEASED, 
APPELLEE. 


1, A second suit will not be allowed when it appears that a judgment, whether 
by confession, upon demurrer or verdict, and still in foree, has been rendered 
in a former suit, by a court of competent jurisdiction, for the same subject mat- 
‘ter, for the same purpose, and a trial was bad upon the merits. The same 
tule prevails in Courts of law and equity, but there are instances forming ex- 
ceptions to this general rule in which, under peculiar circumstances, equity 
will entertain a second suit for the same cause of action and the same purpose. 

2. It is not a sufficient ground to entertain a bill in equity that on a trial of the 
same question in a suit at law, upon an issue involving the merits, the Jury 
gave a verdict for the defendant, because of an instruction by the Court that 
if they beheved the evidence, the right to sue at law was not in the plaintiffs 
but another person, or that the plaintiffs should go into a court of equity, 
theugh that instruction was erroneous. The only way of avoiding such an 
instruction are by taking a nonsuit before the jury retired, or obtaining a re- 
versal of the judgment. 

5. Ifa party intends to rely upon a matter as constituting a ground for relief in 
iGO, the bill; if not so set up, though it appears by 
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the evidence in the record to have been proved, it will not be. considered at 
the hearing. 

4. When a Court of Equity has concarrent jurisdiction with a Court of Law, 
of a question which has been already tried at law, the Court of Equity 
will not entertain a suit to try thesame question, because of some matter of 
which the plaintiff could have availed himself had he first sued in equity. 


This is an appeal from a decree of the Cireuit Court of 
Leon County. 

The complainants filed their bill claiming certain slaves 
under a deed made in 1819 by Benj. G. Thornton convey- 
ing certain Jand and negroes in trust to Wesley Adams for 
the benefit of the wife of Benj. G. Thornton and her right 
heirs, with the power of appointment by Mrs. Thornton.— 
Mrs. Thornton having died without making an appoint- 
ment, complainants, who are her children, claim that they 
are entitled to the property in question under the provis- 
ions of the deed above referred to. In the year 1832 an 
execution against Benjamin G. Thornton was levied on two 
negroes mentioned and conveyed in the deed of trust afore- 
said, and at the sale they were purchased by the defendant’s 
testator, in whose possession they remained until his death, 
and afterwards in the possession of defendant as executor. 

In the year 1837 an action of detinue was brought by 
eomplainants in Leon Superior Court against defen- 
dant as executor as aforesaid, for the recovery of the slaves, 
in which a verdict and judgment were rendered for defen- 
dant. It appears that on the trial of this action, the Judge 
instructed the Jury “that on the showing of plaintiffs it 
was not competent for them to recover—that the title ex- 
hibited by the plaintiffs to the jury was variant from that 
declared on—that the evidence exhibited, if believed by 
the jury, shewed the title to be in Wesley Adams, trustee; 
who was only competent to sue in that form of action—that 
if there was any title in- the heirs of Mary Thornton, i# 
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should have been asserted in the name of Wesley Adams, 
trustee, or by bill in equity.” 

‘The bill filed in this case alleges that as the Court deci- 
ded that a court of law could not take jurisdiction of the 
case, the complainants, acting upon the suggestion of the 
Judge who tried the case, that a bill in chancery would lie 
to assert their rights, filed their pill for that purpose. 

The complainants also allege that these slaves are family 
servants and therefore are of peculiar value to them beyond 
the ordinary prices attached to this species of property. 

The defendant sets upin his answer the judgment ren- 
dered in the said action at law, by way of plea, as a bar to 
this suit. 

_ The plea was sustained by the Court below and the com- 
plainants appealed. 


Archer & Papy for Appellants. 
Long & Galbraith for Appellees. 


. His Honor THOMAS F. KING, Judge of the Southern 

Circuit, (who presided in this case in lieu of Hon. T. Baltzell, 

C. J., disqualified to sit,) delivered the opinion of the 
‘Court. 


_ The complainants found their claim upon a deed made 
in 1819, by Benjamin G. Thornton, of certain lands and 
negroes to Wesley Adams, in trust for the benefit of Mary 
Hall Thornton, wife of Benjamin G. Thornton, and her 
heirs. The deed, after directing the payment of certain 
debts and giving to Mrs. Thornton the power of disposing 
of the property to such uses and such persons as she might 
appoint, provides that “if she should die without making 
any such direction or appointment, then all the benefit, 
use and advantage of the said trust to revert to her right 
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heirs.” Mrs. Thornton died without having made an ap- 
pointment, and the complainants claim that they, as her 
heirs by virtue of this provision, are entitled to the two 
negroes here sued for as part of the property conveyed in 
the deed. In 1832, an execution against Benj. G. Thorn- 
ton was levied on the two negroes, and at the sale under 
the execution they were bought by John K. Campbell, and 
have ever since been in his possession and that of the de- 
fendant, as his representative. 

In 1837, an action of detinue-was brought in Leon Supe- 
rior Court, by these complainants, against the defendant, 
in the same capacity in which he is now sued, for the re- 
covery of the negroes, and at the trial of that suit at the 
fall term of 1837, a verdict and judgment were rendered 
for the defendant. Soon after that, this suit in Chancery 
was commenced for the same slaves. 

In his answer to the bill, the defendant has set up, by 
way of plea, the judgment in the action of detinue, which 
is in full force, as a bar tothis suit. The Circuit Court sus- 
tained the plea, and from its decision this appeal was ta- 
ken. The first question for us to determine, then, is as to 
the sufficiency of this plea. If it be good, it is unnecessary 
to enquire further into the case. 

The rule is that a second suit shall not be allowed when 
the judgment in the first, whether upon confession, demur- 
rer or verdict, and still in force, was given by a Court of 
competent jurisdiction, and was for the same subject mat- 
ter, for the same object, and the case was tried upon the 
merits. And the same rule prevails in Courts of law and 
equity. 5 Bac. Abr., Tit. Pleas and Pleadings ; Irwin vs, 
Knox, 10 John. 374; Louw vs. Davis, 13 John. 227; Sni- 
der et al. vs. Croy, 2 John. 227; Behrens vs. Sieveking, 3 
My. & Cr. ~ Behrens vs. Pauli, 1 Keene, 462; Orentt 
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ve. Orms, 3 Paige, 463; 2 ‘Din Ch. Pr..758. It appears 
that in this suit, and in the action of detinue, the parties 
are the same and the purpose the same. 

‘But there are instances forming exceptions to the gene- 
ralrule, in which Courts of Equity, notwithstanding the 
subject of the suit and the purpose are the same, will, un- 
der peculiar circumstances, entertain a bill and grant re- 
lief, and we will now consider the grounds relied on by 
the complainants to exempt the suit from the force of the 
rule as to former judgments. 

It was insisted in argument by the counse] of complain- 
ants, as a ground upon which the bill should be entertain. 
ed, that the complainants were infants when the suit was 
brought at law. Whether, upon general principles, this 
would be a sufficient ground to authorize a new suit, it is 
unnecessary for us to determine here. There is no allega- 
tion in the bill that the complainants were minors when 
they sued at law, nor is there sufficient proof in the record 
of this fact. But if it were proved, we ought not to con- 
sider it, for it is unfair to a defendant that he should be 
ealléd upon at the hearing to answer toa matter which he 
was not informed by the bill he must prepare for. The 
complainants ought to have set up the matter of infancy in 
their bill, if they intended to avail themselves of it. 

‘Another ground of equitable jurisdiction contended for, 
is the allegation of the bill that these slaves are family ser- 
vants, and for that reason are of peculiar value to the com- 

ifinnts. What merit there may have been in an allega- 

‘Of this kind, had the first suit for the negroes been 
brought in Chancery, it is also unnecessary for us to de- 
termine. We do not think it a sufficient ground to author- 
izea new suit to be brought in equity. If the jurisdiction 
of'a Gourt of Chancery is concurrent with that of law,. for 
the purpose of ascertaining the title of the slaves, which 
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was the object of both suits, the complainants should have 
brought their first suit in Chancery, had they intended to 
rely on such ground. The fact existed at the time the ac- 
tion was brought at law, and was known to the complain- 
ants, and it would be unjust and vexatious to a party to 
cause him to defend two suits, when in one the plaintiff 
could have availed himself of every thing in his favor. If 
such a proceeding were allowed, the plea of a former judg» 
ment would be of little value, for there is hardly any case 
in which some new matter might not be alleged. See 
Saunders et al. vs. Frost, 5 Pick. 275. 

Another ground on which the complainants contend that 
this bill should be entertained, is that the merits were not 
tried in the suit at law. It appears that on the trial of the 
action of detinue, when the issue was upon the plea of not 
guilty, the plaintiffs, with other testimony, introduced the 
trust deed before mentioned, and the court charged the ju- 
ry “that on the showing of the plaintiffs, it was not compe- 
tent for them to recover—that the title exhibited by the 
plaintiffs was variant from that declared on—that the evi- 
dence exhibited, if believed by the jury, shewed the title 
to be in Wesley Adams, trustee, who was only competent 
to sue in that form of action—that if there was any title 
in the heirs of Marv Thornton, it should have been asserted 
in the name of Wesley Adams, or by bill in equity.” We 
are inclined to think this instruction was erroneous, but as 
we are not called upon to say whether the action was prop- 
erly brought, we do not decide that point. We regard the 
instruction in the same light as charges frequently givén 
by the court to the jury, when it advises them of the force 
and effect of a fact, if established beforethem. It-was‘but 
saying to the jury, if you believe the testimony to be true, 
then the plaintiffs have failed in making ont their case ; 
they have not proved an important fact, a legal estate in 
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themselves, but have proved one in some one else. Admit- 
ting this instruction to have been wrong, and that because 
of it, the verdict was given for the defendant, was the case 
tried upon its merits? We think it was. Whenever an 
issue involving the merits is submitted to the jury, itis a 
trial on the merits, and a judgment on the verdict in such 
@ case is conclusive against a second suit for the same 
cause of action, until it is reversed or set aside. Dane’s 
Abridgment, vol. 6, p. 89, was cited as an authority to show 
_ that when the plaintiff had misconceived the form of his 
action, it should be no bar to a subsequent suit for the 
same cause of action. It will be seen by reference to the 
authorities cited in the Abridgement that they apply when 
it is made to appear that upon the face of the pleadings in 
the former suit, the plaintiff had made a mistake in the 
manner of bringing his suit. But the authorities do not 
support the proposition that when, as here, a case is once 
submitted to the jury upon an issue involving the merits 
of the plaintiffs’ claim, and a judgment is rendered on their 
verdict, a court of law or equity will allow another suit for 
the same cause of action and the same purpose, upon the 
ground that the verdict in the first suit was caused by an 
erroneous instruction of the court tothe jury. A judgment, 
in such a case, is conclusive until reversed or set aside.— 
‘There are cases in which items of an account have been 
ued on in a second action, when the plaintiff was satisfied 
that the evidence in the first did not sustain them, but in 
these cases the items were withdrawn or abandoned before 
the case went to the jury. In such instances, the abandon- 
anent of the items was equivalent to a non-suit or a discon- 
-tinuance, which are no bar to anew action. There are ca- 
ses also in the New York Reports in which it appears, ac- 
_ cording to the practice there, that claims may beallowed up- 
von motion and affidavits, and when they are rejected on such 
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applications, an action may still be brought for them, and 
the ground for sustaining the new action is, that decisions 
upon motion and summary application, which do not ad- 
mit of great discussion or of beingsubject to a writ of error, 
are not final and conclusive so as to amount to a res judt- 
cata, and a bar to 4 renewed consideration of the case.— 
See Arden vs. Patterson, 5 John. Ch. R., 52, Simson va. 
Hart, 10 John. R. 63. 

In examining the authorities, we have not met with a 
case which decides that a plaintiff, after having deliberate- 
ly submitted his claim to a jury on an issue upon the mer- 
its, and a judgment rendered on the verdict has not been 
reversed or set aside, may be permitted to bring a second 
suit for the same cause of action. If there is such a decis- 
ion, we think it cannot be sustained upon principle. There 
are instances in the books in which it was made palpable 
that justice had not been done in asuit at law, yet a judg. 
ment having been deliberately given, and still in force, a 
Court of Equity refused to relieve. In Stephenson vs. 
Wilson, 2 Vern. 325, a verdict and judgment went against 
the defendant on account of a false plea filed by the attor- 
ney at law without direction, but the Court of Chancery 
would not relieve, though the right was never tried at law. 
In Protherne vs. Forman, 2 Swanst. 231, a judgment by 
defanlt had been obtained against a defendant, and he 
brought his bill to be relieved against the judgment. His 
counsel insisted that when the justice of the cause is clear, 
and the merits have not been examined at law, nor sub- 
mitted to the opinions of a jury, equity would relieve, but 
the Chancellor held that this was not sufficient to author- 
ize a Court of Equity to interfere. In Hunt vs. Terril’s 
heirs, 7 J.J. Marsh. 67, it appeared that the plaintiff, on 
demurrer to the evidence, failed in the suit at law, because 
the Court thought his evidence not sufficient. He then 
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filed his bill in Equity for the same claim, when the defect 
in the testimony at law was supplied, and the justice of 
his case was made clear, but relief was refused. 

In this case, as in those to which we have just referred, 
‘we think substantial justice has not been done by the suit 
at law upon the question of the right of complainants to 
these negroes. We regret that it cannot be done now, but 
we must be governed by an adherence to principle and a 
regard for the effect of this decision upon future cases, and 
not by a wish to relieve against a hardship. Were this 
suit to be entertained, there is hardly any that has gone off 
upon a wrong instruction to a jury, for which a second or 
more snits should not be allowed. The proper course of 
complainants was, after hearing the opinion of the Court 
as to the effect of the evidence, to have taken a non-suit 
before the jury retired, or if they considered the view of 
the Court erroneous, to have excepted and appealed. Not 
having done either, but having persisted in letting the case 
go to the jury, and having allowed the judgment to stand 
uvreversed, and not having set up in their bill any ground 
of fraud, mistake or surprise, we must hold the judgment 
at law conclusive of the rights of the complainants to these 
negroes. 

We may prope-ly apply here the language of the pan 
in Gregory vs. Burrall, 2 Ed. Ch. R. 420, where an attempt 
was made to avoid, by a bill in equity, the decision of a 
court of law agaiust the plaintiff. “It was madeby a court 
of competent jurisdiction of plaintiff’s own choosing, and 
the form of the action was of such a nature as to let in the 








‘whole equity of the plaintiff’s case. The right or wrong of 
“the decision is not now in question. If there were error 


‘Gn the judgment, the plaintiff should have sought to correet 
it dlsewhere. It is not the business, nor is it within the 
*erdévinee of this court-to review it, and while the judgment 
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remains in force, it is conclusive upon the rights of the par- 
ties.” 

Let the decree of the Circuit Court be affirmed with’ 
costs. 


Grorce Perry, Piamrirr m Error, vs. Nicnoras Lewis, 
DerenpDant tn Error. 


1, The general principle adepted by civilized nations is, that the nature, validity 
and interpretation of contracts, are to be governed by the lex /oci of the country 
where the contracts are made or are to be performed; but the remedies are to 
be governed by the lex fori. 

2. That portion of the period of prescription which has run under the limitation 
laws of another State, cannot be united with the time which has elapsed under 
the laws of this State, so as to complete a statutory bar of the right of actioa. 

8. The rule is that a foreign statue of limitations is inoperative except in cases 
where 1t not merely professes to bar the remedy, but goes direetly to the ex. 
tinguishment of the debt, claim, or right. 


Writ of Error to the Circuit Court of the Western Circuit 


for Santa Rosa County. 
The facts of the case are contained in the opinion of the 
Court to which reference is made. 


G. 8. Hawkins, for Plaintiff in Error. 
R. L. Campbell, for Defendant in Error. 
PEARSON, J., delivered the opinion of the Court. 


This is an action of Trover brought to recover the value 
of a slave lost by Lewis, the plaintiff below, in Sumpter 
County, Alabama, in July, 1844—sold by one Jones, to, 
Henshaw of Covington County, Alabama, on the 11th No- 
vember, 1844—by Henshaw again sold to Criglar of Santa 
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Rosa County, Florida, on the 26th June, 1848—and finally 
sold by Criglar to the present plaintiff in error, Perry, who 
was the defendant below of the same county and State, on 
the 26th October, 1849, the plaintiff being ignorant whose 
possession the slave was in, until April, 1851. 

Upon demand and refusal of the delivery of the property 
to plaintiff, action was brought on the 2d June, 1851. 

There were several pleas filed by defendant, but the only 
one relied upon for the defence was the statute of limita- 
tions of this State. Upon the trial below, the court was 
moved to instruct the jury, “That if they were satisfied 
from the evidence that there was a continued adverse pos- 
session of the negro by Henshaw, Criglar and Perry, under 
their respective bills of sale, part of the time in the State of 
Alabama, and part of the time in the State of Florida, 
and that the time during which Henshaw had adverse pos- 
session of the negro in Alabama under the sale to him, 
when connected with the time during which Criglar and 
Perry successively had adverse possession of him in the 
State of Florida under the respective sales to them, would, 
when added together, amount to five years next before the 
commencement of the suit, then the plaintiff ought not to 
recover.” Which instruction the court refused—the de- 
fendant excepted, and the jury having found for the plain- 
tiff, and judgment being rendered accordingly, the de- 
fendant’s counsel appealed and assigns such refusal as 
error. 

The statutory bar of the action of Trover in Alabama is 
six years—in this State five years. From the foregoing 
statement it is apparent that the plaintiff was not barred 
during the possession of Henshaw in the State of Alabama 
under and by virtue of the statute of limitations of that 
State; and it is equally manifest that he was not barred 
under our statute of limitations by the possessions of Cric- 
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lar and of the defendant Perry, even if connected together, 
in this State. While it appears that if the possession of 
Henshaw in the State of Alabama can be tacked te that of 
Criglar and Perry in this State, the prescription of our stat- 
ute would be complete. : 

The questions therefore presented for our consideration 
are, 

1st. Is the dectrine of tacking possessions admissible in 
an action of Trover ? 

2d. Ifsuch doctrine is admissible will it apply ina 
case where one of the possessions. relied upon occurred in 
another State? 

1. Upon the first question we express no opinion, because 
the minds of the Court are not fully agreed in relation to 
it, and a majority of the Court are of opinion that a proper 
solution of the second question is decisive of the case. 
The principles in regard to tacking possession will be con- 
sidered when they shall necessarily arise before us. 

2. Conceding for the purpose of the present argument 
that the doctrine of tacking does prevail to some extent, 
we are met by the second question as to whether a statutory 
bar can be made out by tacking part of the time which 
the statute of limitation has run under the statute of anoth- 
er State, to another part which has elapsed under the stat- 
ute of this State. This question is so well settled upon 
principle and authority that it scarce requires discussion at 
this day. It was not made or discussed before us, but must 
necessarily control this case. Our statutes of limitation, 
by an amendment enacted in 1846, Thomp. Dig., p. 443, 
§ 2, place non-resident plaintiffs upon the “same footing” 
with resident citizens of the State. Nor is there any 
cial exceptions from the general law of limitation in 
behalf of defendants, save those contained in the amend- 
ments of 1883 and 1835, Thomp. Dig. p. 445, § land 2, by 
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which they are permitted in cases where the cause of action 
arose abroad to plead the statute of limitations of the for- 
eign state or place where it accrued, provided it would be 
a good bar in such place. This provision is obviously not 
applicable to a defendant whose liability arose in this State 
—nor has the defendant sought to obtain its benefit by 
pleading the prescription of Alabama. The parties then 
stand simply upon the footing of two citizens of the State 
litigating a cause of action arising in the State, within the 
limit of State prescription. Foritis manifest the plain- 
tiff had no cause of action against the defendant Perry, pre- 
vious to his possession of the negro by purchase from Crig- 
lar, on the 26th October, 1849, although a right of action 
had accrued to him in the State of Alabama, as far back 
as the 11th November, 1844, against Henshaw, who pur- 
chased at that time from Jones. This right of action might 
have been pursued successfully at any time within the 
statutory period against Henshaw in the State of Alabama, 
and if neglected until Henshaw’s possession ripened into 
title by the lapse of time in Alabama, then Henshaw’s sale 
to Criglar would have conferred title, and in like manner 
Criglar’s conveyance to the defendant Perry would have 
vested the title in him, of which he might have availed him- 
self under the general issue. 5 Olark & F. Rep. 1, 15, 
16, 17; 3 Strob. R. 331; Story’s Conflict of Laws, §582 ; 
5 Yerger, p.1. But Henshaw’s possession was less than 
the statutory limitation of Alabama, and therefore conferred 
no title upon him. There is then no ground of defence for 
the defendant but in assuming that the statute of: Alabama, 
having commenced to run against Henshaw, would continue 
to run, notwithstanding intervening disabilities, not only in 
his favor but in favor of those claiming under him, although 
citizens of a different State. This is a familiar and sound 
principle of law in its just application, but it can have no 
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force or effect beyond the jurisdiction of the forum in 
which it isinvoked. Itis a principle of the law of prescrip- 
tion, and like that, a part of the dew fort and can have no 
extra territorial authority. Judge Story in his work on 
the Conflict of Laws, sec. 582, says: “It is no answer to 
say that when once the statute of limitations begins to run, 
no subsequent impediment stops it from continuing to run. 
That is true in a nation whose laws contain such provisions 
or inculcate such a doctrine, but no other nation is bound 
to give effect to such provisions or to such a doctrine.— 
They are strictly zntra territorial regulations and interpre- 
tations of the lew fori, which other nations are not bound 
to observe or keep.” Had the plaintiff sued Henshaw in 
the courts of Alabama as regulated by her laws, he might 
have availed himself of this principle in those forums if 
necessary to his defence, “‘ but it can have no application 
in the present case, for the plain reason, that those laws can 
have no obligatory force out of their own jurisdiction.”— 
Justice Wheeler in Hays vs. Cage, 2 Texas Rep. 507. It 
is a maxim, says Judge Story, (in his work above quoted,) 
of international law that “whatever force and obligation 
the laws of one country have in another, depend solely up- 
on the laws and municipal regulations of the latter; that 
is to say, upon its own proper jurisdiction and polity, and 
upon its own express or tacit consent.” The only authori- 
ty given to the statute of limitations of Alabama in our 
courts, is under the laws of 1833 and 1835, before cited, 
which it has been shown are inapplicable to this case. It 
has been urged that the principle that the statute'of limi- 
tations only applies to causes of action subsisting within 
the State, might give rise to stale-demands arising in other 
States. The argument ab inconvenienti is entitled to but 
little consideration in legal adjudications. We must declare 
the law as we find it. Butwe think this very objection 
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was in the view of the legislature, and designed to be reme- 
died by the two acts of the General Assembly last cited, 
securing the right to defendants to plead the statute of lim- 
itations of other States in all cases where it would prove 
@ bar in those States. Thus at once tacitly admitting that 
the law was as we state it, and providing a remedy for the 
farther protection of our citizens from stale foreign de- 
mands originating without our jurisdiction. ‘The general 
principle by civilized nations is, that the nature, validity, 
and interpretation of contracts are to be governed by the 
laws of the country where the contracts are made or are to 
be performed, but the remedies are to be governed by the 
laws of the country where the suit is brought, or as it is 
eompendiously expressed by the lex fori.” 8 Peter’sS. C. 
Rep., 361. 

We come then to the final question, whether the period 
of prescription which has partly run under the laws of 
another State can be united with the time which has 
elapsed under the laws of our own State so as to complete a 
statutory bar. Mr. Justice Story has fully considered this 
question in his compendious work on the Conflict of Laws, 
sec. 582, and concludes that it cannot be done except in 
eases where the foreign statute does not merely profess to 
bar the remedy, but goes directly to the extinguishment of 
the “debt, claim, or right.” Chancellor Kent is equally 
clear and decisive on the question in Ruggles vs. Keeler, 
3 Johns. Rep., 261. In Alexander vs. Burnet, 5 Richard- 
sen’s Law Rep. 189, the Supreme Court of South Carolina 
have elaborately considered and decided the question in 
the same way, under circumstances nearly identical with 
those presented in this case. Town’s Executor vs. Brad- 
well, 1 Stewart & Porter, Ala. Rep. 36, establishes the 
same principle. And tothe same effect are Gautier vs. 
Franklin, 1 Texas Rep., 732; Hays vs. Cage, 2 Texas Rep., 
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501; 1 Caine’s Rep., 402; 7 Mass. Rep., 515; 14 Mass. 203; 
and 13 Missouri Rep., 160. Still further authority might 
be cited, but we deem the foregoing sufficient to establish 
the principle upon which this case turns. It is consonant 
with reason and principles of justice, that where one of 
two innocent parties must suffer a loss, it should fall upon 
him who has been most remiss in securing his rights. Such 
is the result from the application of the rules of law in 
this case. No degree of diligence or of caution could have 
protected the plaintiff against the abduction of his slave, 
either by kidnapping or by his own volition ; whereas the 
defendant was put upon his guard by the principles of the 
common law, caveat emptor being the rule. It was his dua- 
ty to have enquired into the character of the title which 
he purchased, and if a doubt arose of its validity, to have 
secured himself by a sufficient warranty from the vendor ; 
failing in this, he has acted in his own wrong and cannot 
justly complain of the assertion of the plaintiff’s rights. 

Let the judgment of the Circuit Oourt be affirmed with 
costs. 


DUPONT, J., also delivered the following opinion : 


I entirely concur in the judgment of affirmation which 
has just been pronounced in this cause, but do not concur 
in either the doctrines contained in the opinion of the ma- 
jority, nor in the reasoning by which those doctrines are 
sought to be enforced. Without entering into an argu- 
ment in reference to the correctness of those doctrines, or 
of their applicability to the facts of this case, I-shall con- 
tent myself with this brief expression of my dissent, and 
proceed at once to give the ground of my conclusion and 
the views which I entertain of the whole case. 

The only question raised or argued before us at the 
hearing was whether, in an action of trover, a defendant, 
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in order to complete the bar of the statute of limitation, 
shall be allowed to avail himself of the time which may 
have elapsed from the conversion of the property by his 
immediate vendor and by those under whom he claims, or 
“whether he shall be confined to the date of his own con- 
version as the point of time from which the running of the 
statute shall be calculated. In other words, whether the 
defendant in possession shall be allowed to add to the 
period of his possession the time that the property may 
have been in the adverse possession of those under whom 
he claims title, so as to make out the full statutory bar of 
five years. | 

This is a question of much greater difficulty than it 
would seem to be at the first blush, involving as it does 
considerations of paramount importance, bearing upon the 
protection and enjoyment of personal property, whether 
considered in reference to the rights of the original owner 
or to those of the bona fide purchaser. It is somewhat 
strange, that in our examination of the English Reports, 
we have been unable to find a single case bearing imme- 
diately upon the question raised in this case. It is true 
that there are numerous cases involving the question of a 
fraudulent concealment of the property, and also the 
further question of the want of knowledge by the plaintiff 
of the particular date of the conversion. But these are 
questions essentially different from the one under discus- 
sion, which is the naked right of the defendant to lap the 
period of his possession upon that of those under whom he 
claims, so as to make out the full time required for the 
statutory bar, and therefore afford no light for its elucida- 
tion. 

The counsel for the appellant cited at the argument 
Angel on Limitation, 513, to show that in ejectment seve- 
ral adverse possessions, being in privity one with the other, 
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and all referable to the same entry, might be. united or 
tacked together so as to make up the full time of the statu- 
tory bar; and it was contended that in this respect there 
is no difference between the action of ejectment for the 
recovery of the possession of land and that of trover for 
the value of personal property. The doctrine of a conti- 
nuity of possession, where land is the subject of the suit, 
seems to be well established in the English courts, and 
there is but little contrariety of opinion on the subject in 
our State,courts. The argument of the appellant’s coun- 
sel is based entirely upon analogy, but I am not satisfied 
that any analogy really exists. It seems to me that there 
is a manifest difference in the principles upon which the 
two actions proceed. In ejectment, the subject-matter of 
the suit is the possession of the land itself, the damages 
being usually only nominal, and the action must be 
brought against a party in the posseseion of the premises. 
Possession is a species of ¢z¢Ze, and, as such, may be trans- 
ferred by assignment. When one occupant surrenders 
the possession to another, he surrenders his liability to 
answer for the occupancy, and that other assumes it and 
with it whatever benefit may result therefrom. There 
would seem, then, to be a propriety in allowing the de- 
fendant in ejectment to avail himself of all the rights 
growing out of and the incidents attaching to the thing 
assigned, viz: the entry of the assignor, and that of those 
under whom he may claim. 

The theory upon which the action of trover proceeds, 
and the philosophy upon which it is based, is quite differ- 
ent from this. The subject-matter of the suit is not the 
thing itself, but only the value of the thing, and the action 
may be brought against any one who, at any time, may 
have been guilty of a wrongful conversion, whether he be 
in or out of possession at the time of the institution of the 








564 SUPREME COURT, 





Perry v. Lewis—Opinion of Court. 





suit. It thus appears that “possession” does not enter 
into the theory of this action. Nothing is predicated 
thereon. The entire gist of the action is the wrongful con- 
version. Now, a wrongful conversion is a fort, and I am 
aware of no principle upon which a tort ean be held to be 
transferable or assignable. If I be correct in this that a 
tort is unassignable, (and of this there can be no question,) 
upon what logical principle can the defendant who is sued 
avail himself of the benefit growing out of the prior con- 
version of a former wrong-doer—a benefit growing out of 
that which was never assigned to him, and which, in fact, 
is incapable of assignment? Different from the principle 
governing the assignment of land, when one wrongful pos- 
sessor of personal property surrenders his possession to. 
another, he does not therewith surrender his liability, but 
he continues to be liable for his own act of conversion, and 
it would seem, upon just and logical principles, that, as 
the liability continues, any benefit growing out of the time 
of the conversion ought also to remain with him. But the 
benefit cannot both remain with him and be in another at 
one and the same time, and yet upon no other hypothesis 
can the assignee avail himself of the conversion of his 
assignor. For these reasons I am inclined to the eonclu- 
sion that the analogy contended for by the counsel for the 
appellant does not exist. 

But it may be said that my argument is based upon 
technicalities. This is doubtless true to some extent, but 
it does not therefore weaken it. Technicalities may be 
legitimately invoked whenever the use of them is in- 
tended to subserve a legitimate purpose, viz: the elucida- 
tion of truth; and I am greatly in error if any argument 
upon the distinctive characteristics of the various actions 
can be framed without in some measure resorting to tech- 
nicalities. 
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But, aside from the reasons growing out of the distine- 
tive characters of the two actions, there are considerations 
of stern justice and enlightened policy, based upon the pe- 
culiar nature of the two kinds of property which peremp- 
torily demand that the mode of applying the statute of 
limitation should be different when sought to be applied 
to suits in which the one or the other is involved. Land 
is of a permanent and fixed nature. It has nolocomotion, 
nor can it be stolen and secreted or carried away by any 
one. Its particular location is always presumed to be 
known to its rightful owner, and if any entry be effected 
thereon, the act is always open to detection, and the per- 
petrator of the wrong is unconcealed. If, therefore, a stran- 
ger should enter upon land, and after remaining in posses- 
sion for a time, should convey his possession to a bona fide 
purchaser, and he to another, and so on through any num- 
ber of assignments, and eventually the mere naked posses- 
sion shall ripen into a statutory title which shall be para- 
mount to the title of the original and true owner, and 
thereby deprive him of his property, he ought not to be 
permitted to complain as against a bona fide purchaser in 
possession ; for the injury is the legitimate result of his 
own wilful negligence. By proper care and vigilance on 
his part, he may always protect his real property from the 
unlawful entry of other persons, and even if made, he may 
readily arrest the operation of the statute by the timely 
institution of a suit, the party to be sued being always 
known. As between one so culpably negligent of his 
rights and one purchasing for a fall consideration and with- 
out notice, when the question of loss arises, there would 
seem to be no room for doubt. Not so, however, with re- 
gard to personal property. It has no fixed or permanent 
locality—it is the subject of larceny—it may be stolen and 
carried beyond the reach or knowledge of the rightful 
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owner, and a large and by far the most valuable portion 
6f it in this country is possessed of locomotion, which 
greatly facilitates its abstraction and concealment. No 
degree of care or watchfulness is sufficient to protect it 
from the grasp of the midnight robber, and the utmost 
vigilance too often fails to detect the perpetrator of the 
wrong, or to discover the locality of the property until 
time, with its blighting touch, under the operation of the 
statute, has deprived the rightful owner of his property. 

But there is another argument, equally potent, in sup- 
port of these views, growing out of the consideration that 
every purchaser of property may always protect himself 
from loss arising from a failure of title, either by taking a 
warranty of title, or by paying for the property less than 
the market value and taking upon himself the risk of the 
title. Should there happen to be a failure of title in the 
éase first instanced, he is fully protected by the covenant 
of warranty ; and if a failure happen in the other case, he 
is ih no worse condition than is every insurer. He takes 
upon himself the risk, and if loss occur, it is but reason- 
able and right that he, and he only, should bear it. As 
between such a purchaser (until his title shall have ripened 
into full maturity by lapse of time,) and the innocent 
owner, who has been deprived of the possession of his-pro- 
perty without any fault or negligence on his part, if loss is 
to occur to either, it ought to be borne by the former. 

Tt must be noted in this connection, that in thus defin- 
ing the right of the owner as being paramount to that of 
the purchaser, the conclusion must be taken with the 
qualification that he is innocent of any fault or negligence 
whereby the purchaser has been induced to receive the 
title from his vendor. If the owner stands by and per- 
mits one who has been guilty of a wrongful conversion of 
his property to dispose of it to a third party, or if, after he 
has had knowledge of the act of conversion and of the per- 
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son to be sued, he neglects within a reasonable time to, en- 
force his right to the property, he will be estopped to deny 
the title of the vendor, and that of the vendee will be pro- 
tected. Such protection, however, is independent of the 
bar created by the statute of limitation. 

It is proper also to remark, that when the claim ofthe yen- 
dor has ripened into a perfect title by the lapse of the statu- 
tory period prescribed, the title of his vendee, or of those 
claiming under him, will be protected by his possession 
against the assertion of the claim of the original owner; 
for then the transfer is a transfer of a valid title—a title 
conferred by law from the lapse of time, and to have the 
benefit of it, it is not necessary for the vendee, when sued, 
to plead the statute, but he may rely upon the title as in 
ordinary cases. 

I have thus far purposely refrained from any reference 
to the two American cases cited by the appellee, for the 
reason, that although the conclusion in each fully supports 
my position, yet the reasoning of the court is so unsatisfac- 
tory, that I have preferred to base my argument upon pfin- 
ciple rather than to invoke the aid of these precedents.— 
The conclusion in the case of Beadle vs. Hunter, 3 Strobh. 
Law Rep’s. 331, is based entirely upon what is declared to 
be the rule in South Carolina in respect to actions of eject- 
ment for the recovery of the possession of lands, viz: that 
in such cases, two or more possessions shall not be linked 
together, so as to make out the time prescribed by the stat- 
ute. The argument is founded upon analogy, and is there- 
fore in conflict with the view whichI have taken of the 
question. The other case cited of Wells vs. Ragland, 1 
Swann R. 501, fully sustains my position in regard to the 
want of privity between two or more, who have each been 
guilty of awrongfulconversion. But the argument, though 
strongly presented, is too brief to afford a full view of the 
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reasons upon which it is based. In our researches among 
the American reports, we have found one case in which 
the point under discussion was expressly ruled the other 
way. I allude to the case of Smith’s Adm’rs vs. Newby, 
18 Missouri R. 159. The decision in this case is predica- 
ted upon what I conceive to be a strained construction of 
the statate, ani therefore inconclusive upon the point. 
The particular phraseology of the statute is invoked by 
the advocates of either side of the question under discussion 
as an argument in support of their respective hypotheses, 
By the one, it is insisted that the words of the statute cre- 
ate a general inhibition referable to the right of the plain- 
tiff exclusively, and that it is not at all applicable to the 
right ot the defendant, that the statute begins to run from 
the first moment when a cause of action in reference to the 
thing in controversy arises against any one whomsoever, 
and that its running is not confined to the cause of action 
counted upon in the particular suit. By the other, it is in- 
sisted that the words of the statute limit its operation to the 
particular cause counted upon, and that it is not allowable to 
link the possession of the vendor to that of the vendee so 
as to complete the full statutory period. The advocates of 
these two hypotheses insist upon applying their respective 
constructions of the statute to every case, regardless alike of 
thenatwre of the thing which constitutes the subject-matter 
of the suit, and the distinctive characteristics of the action 
to be brought for its recovery. It is to this want of dis- 
crimination that we may attribute the wide difference of 
opinion that exists upon a question of every day occurrence. 
It is said, however, in some of the reported cases, that to 
‘discriminate in the application of the statute as I have in- 
timated, would be to affix to it gualifications and limita- 
tions never contemplated by the Legislature. This is mere 
assumption and the result of a want of reflection, for there 
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is nothing better understood in jurisprudence, than that in 
the application of many of the ordinary principles of law 

they ate subjected to material modifications when applied 
to the one or the other of the two great classes of estates. 

If this be so with reference tothe ordinary principles of 
law, why may it not equally obtain in the application to 
statutes ? 

The result of this argument is, that in an action of Trover, 
where the statute of limitation had fully run in favor of the 
vendor, the sale to the defendant sued confers a title to the 
property in controversy, paramount to that of the original 
owner, and that the defendant may protect himself by a 
plea of ¢itZe, and is not put to theplea of the statute. But | 
that where the statutory bar was not complete at the date 
of the transfer to the defendant, he will not be allowed, un- 
der a plea of the statute, to link the period of his possession 
to that of those under whom he claims, so as to make out 
the time prescribed by the statute, within which ~~) pa 
is to be brought. 

Applying these conclusions to the case before us, it will 
be readily perceived that Iam of the opinion that the 
Judge of the Circuit Court did not err in refusing to give 
the instruction prayed for, which constitutes the only error 
complained of. 
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Jounx McDoucatr, Apmmustraror, &c., or Joszpn W. 
LEA, DECEASED, ET AL., APPELLANTS, vs. Richarp VAN 
Brunt, ArPseLLze. 

Where a defendant, who is sued in equity by an administrator for the re- 
covery of a slave alleged to belong to the estate of his intestate, sets up an 
absolute title to the same and relies upon a bill of sale from the intestate di- 
rectly to himself to support his claim, if the other evidence in the cause shows 
that the slave was in possession of the intestate at the time of his death, and 
had so continued from the date of the bill of sale, and that a stranger took 
possession of her immediately after that event, and there is ne evidence to 
negative the idea that the defendant obtained his possession from such stran- 
get, the acts and declarations of the latter, so far us they are immediately 
connected with his possession, may be admitted as evidence with respect to 
the character of the defendant’s title. 


Appeal from a decree of the Circuit Court for Leon 
eounty, sitting in chancery. 

Complainants filed their bill, alleging that some time in 
March, 1845, Joseph W. Lea, dec’d, borrowed of Richard 
Van Brunt, senior, the father of defendant, two hundred 
and fifty dollars, for which he gave his promissory note 
payable to Richard Van Brunt, Sr., one day after date, 
and at the same time gave a bill of sale for a certain slave 
named Maria as a security for said note, and for no other 
purpose; that Joseph W. Lea, the intestate, retained the 
possession of said slave until his death, which occurred in 
the latter part of the year 1846, or early in 1847; that 
Richard Van Brunt, Sr., about two or three days after the 
death of Joseph W. Lea, came to the place where said Lea 
resided and took possession of said slave and removed her 
from the premises of said Lea, alleging at the time that he 
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held a bill of sale for her, executed by said Lea to secure 
the money loaned as aforesaid. 

The bill further alleges, that the note given by Lea was 
endorsed by Van Brunt, Sr., in blank to the defendant, 
who afterwards endorsed the same to Lloyd & Flagg, and 
that the note has since been paid off and satisfied in full 
by McDougall, administrator; that defendant obtained the 
possession of the slave from his father Richard Van Brunt, 
Sr., under color of the bill of sale aforesaid; that at the 
date of the bill of sale defendant was a minor, a member 
of his father’s family; that Richard Van Brunt, Sr., since 
the slave was taken possession of as aforesaid, has died, 
The prayer is in substance that the bill of sale aforesaid 
be declared a mortgage; that the debt to secure which. it 
was given be declared to have been paid, and that the de- 
fendant be decreed to surrender the slave to McDougall, 
as administrator of the estate of Lea. 

The answer denies that defendant obtained his posses- 
sion from Richard Van Brunt, senior, to his father, or that 
the bill of sale referred to was intended to operate as a 
mortgage, and expressly avers that defendant bought the 
slave from Lea for two hundred and fifty dollars, which he 
paid in cash and received at the time the possession of the 
slave, which he has ever since retained. 

Thomas W. Terrill, a witness examined for complain- 
ants, testified that the slave in controversy was at the 
house of Joseph W. Lea at the time of his death, and had 
been for some time previously ; that she was in Lea’s pos- 
session for months before his death, and that he saw her at 
Lea’s residence the day after his decease ; that defendant, 
in 1846, was about twenty years of age, and that he wag. 
then living with his father; that he was present when a 
conversation passed between Alsa Strickland and Richard 
Van Brunt, Sr., at the house of Lea, the day after his 
death. Van Brunt, Sr., said he had loaned Lea two hun- 
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dred and fifty dollars, for which he had his note and a bill 
of sale to the negro girl in question to secure him in the 
payment of the note, and offered the note, bill of sale and 
negro to Strickland if he would return to him the money 
he had loaned to Lea. 

Alsa Strickland, another witness examined for com- 
plainants, testified that the slave in question was in Lea’s 
possession until his death; that Richard Van Brunt, Sr., 
took possession of said slave after Lea’s death ; that he, 
Van Brunt, told witness that he held a bill of sale for said 
slave, as security for money loaned Lea; that Van Brunt, 
Sr., offered to give him the slave and all the papers if he 
would pay the money loaned, viz: two hundred and fifty 
dollars. Van Brunt, Sr., at the same time offered to war- 
rant the title. On the day Joseph Lea died, witness re- 
quested Van Brunt, Sr., to administer on Lea’s estate ; 
that he declined, stating that he held a note and bill of sale 
to the girl to secure him in the payment of the money bor- 
rowed by Lea. 

Gillen B. Strickland, another witness examined for com- 
plainants, testified that the slave in controversy remained 
in Lea’s possession until his death; that shortly after Lea’s 
death, witness being present, Van Brunt, Sr., took posses- 
sion of the slave, declaring he had a bill of sale for her as 
security for money loaned to Lea. Van Brunt, Sr., after- 
wards offered the slave to the sister of witness on payment 
of the money loaned. 

For the defendant, Charles W. Martin was examined, 
who testified that he knew the slave Maria enquired of; 
that he knew her in the spring of 1846; she was then a 
small child, three or four years of age. Her value then 
was about two hundred dollars. She was in Mr. Lea’s 
possession when he first knew her. She remained in his 
possession until his death. 
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James C. Van Brunt, a brother of defendant, was exam- 
ined in his behalf. He states, that he knew defendant 
purchased the slave from Joseph W. Lea some time in the 
spring of 1846; that his mother, himself and some of the 
children were present at the time of the purchase. He 
saw money paid—thinks two hundred and fifty dollars. 
The slave was small. She was at Lea’s house until his 
death. At the time of the purchase does not think that 
any writing passed—saw none. The witness states that 
his father and family, consisting of eight children, lived 
with his brother, who was then 20 or 21 years of age and 
unmarried, and that his brother had been attending to 
the business of the farm, part of the time overseeing. 

The defendant offered and read in support of his title an 
absolute bill of sale from Lea to himself, ptrporting to have 
been executed shortly before Lea’s death. This bill of sale 
is admitted to be in the hand writing of Van Brunt, Sr., 
who is the only subscribing witness thereto. 

The Court below ruled out so much of the depositions of 
the witnesses as referred to the acts and declarations of 
Van Brunt, &r., on the occasion of his taking possession of 
the slave after the death of Lea, as inadmissible to defeat 
the title set up by the defendant, and dismissed the bill. 


Archer & Papy for Appellants. 
D. P. Hogue and B. F. Allen, for Appellee. 
DUPONT, J., delivered the opinion of the Court. 


This is a suit in equity, instituted by the appellant, as 
the administrator on the estate cf Joseph W. Lea, deceased, 
and others, for the recovery of a negro slave alleged to be 
the property of the said estate. 

The bill alleges that the intestate, Lea, about the month 
of March, A. D., 1845, borrowed of Richard Van Brunt, 
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Sr., the sum of two hundred and fifty dollars, for which he 
gave his promissory note, and at the same time executed 
and delivered to him a bill of sale for the negro in contro- 
versy, which was intended and designed to operate only 
as a mortgage to secure the payment of the said note.— 
‘That in the latter part of the year 1846, or early in the 
year 1847, the said intestate departed this life, being then 
in possession of the slave, and never having parted with the 
same. That two or three days after the decease of the in- 
testate, Van Brunt, Sr., came to the late residence of the 
intestate, and took the slave into his possession, alleging 
at the time that he held a bill ofsale for her, to secure the 
before mentioned loan of money. That the note given for 
the loan of money was made payable to Van Brunt, Sr., 
who indorsed the same in blank to the defendant, who af- 
terwards indorsed and transferred the same to Messrs, 
Lloyd & Flagg, and that the note has since been paid off 
and fully satisfied. That Van Brunt, Jr., the defendant, 
obtained the possession of the slave from his father, Van 
Brunt, Sr., under color of the bill of sale before referred to. 
That the defendant was at the date of the bill of sale, a mi- 
nor and a member of his father’s family, and that Van 
Brunt, Sr., has since died. The substance of the prayer is, 
that the mortgage debt be deelared to have been paid, and 
that the defendant be decreed to surrender the slave to the 
plaintiff as administrator of the estate. 

The defendant in his answer denies that he obtained his 
possession from his father, or that the bill of sale under 
which he claims title to the slave was intended to operate 
asa mortgage, and expzessly avers that he, defendant, 
bought the slave from Lea for the sum of two hundred and 
fifty dollars, which he paid to him in cash, and received 
from him at the time of the purchase the possession of the 
slave, which he has retained to the preseut time. 
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Atthe hearing before the Chancellor, the depositions of sev- 
eral witnesses were proposed to be read going toshow that the 
slave was in the possession of Lea at the date of his decease, 
and that she was taken possession of by Van Brunt, Sr., who 
declared at the time, that he held a bill of sale for her from 
the intestate, to secure the payment ofa note of two hun- 
dred and fifty dollars, which he had given to him for that 
amount of money loaned to him prior to his decease.— 
These several depositions were read as proofs in the cause, 
with the exception of so much thereof as referred to the 
acts and declarations of Van Brunt, Sr., upon the occasion 
of his taking possession of the slave, after the decease of 
the intestate; which acts and declarations were excluded 
as being inadmissible to defeat the alleged absolute title 
of the defendant. The defendant exhibited in support of 
his title an absolute bill of sale from the intestate Lea di- 
rectly to himself, purporting to have been executed a short 
time prior to his decease. 

The petition of appeal alleges two grounds for the rever- 
sal of the decree of the Chancellor. ist. That the court 
erred in excluding the acts and declarations of the elder 
Van Brunt from the evidencein thecause. 2d. That upon 
the pleadings and testimony, (with or without the declara- . 
tions of Van Brunt,) the cause should have been decided 
for the complainants. 

The first assignment as set forth in the petition is based 
upon the assumption that the acts and declarations of the 
elder Van Brunt, as testified to by the witnesses, were a 
part of the res geste, and as such were admissible to estab- 
lish the point at issue, to wit: the character of the defen- 
dant’s title under the bill of sale—whether absolute or only 
a security in the nature of a mortgage. 

It was insisted on the part of the appellee, that his title 
to the slave in controversy could not be affected by the acts 
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and declarations of his father, who was an entire stranger 
to, and wholly unconnected with, the alleged purchase from 
Lea. It is undoubtedly correct as a rule of evidence that 
no one can be held to be responsible for, or bound by the 
acts or declarations of a mere stranger; and if that were 
the position ofthe elder Van Brunt in reference to the al- 
leged title to the slave, we should have no difficulty in sus- 
taining the action of the Chancellor in ruling out from the 
evidence his acts and declarations. But we are clearly of 
opinion that these acts and declarations are intimately con" 
nected with the title of the defendant, which he seeks to 
set up under color of the bill of sale from Lea; and, being 
so connected, there isa manifest propriety in allowing 
them to have their proper weight in determining the rights 
of the parties. The correctness of this conclusion will be 
readily perceived if we advert to the other evidence in the 
cause. It is distinctly proved by the testimony of several 
of the witnesses, whose depositions are before us, that the 
slave in controversy was in possession of Lea at the time 
of his decease, and remained at his late residence with his 
other slaves, until she was taken possession of and removed 
by the elder Van Brunt, a few days after the decease of the 
- intestate, under a claim of title. Thomas W. Terrell, one 
of the witnesses examined, testifies that the slave was at 
the house of intestate at the time of his death, and had 
been there for some time previous to that event. In 
another part of his deposition he says, ‘‘ the above described 
negro girl was in the possession of Joseph W. Lea for 
months before his death.” He also testifies that he saw 
her at the residence of the intestate the day after his de- 
cease. 

The depositions of Alsey Strickland and Gillen B. Strick- 
land, are likewise to the same effect, all going to show tha; 
the slave was in the possesssion of the intestate at the date 
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of his decease, and that she remained at his residence until 
she was afterwards taken possession of by the elder Van 
Brunt under a claim for security for money loaned, and re- 
moved by him to his residence. These witnesses are also 
sustained in their evidence by the deposition of Charles 
W. Martin, a witness examined on behalf of the defendant, 
who says— “I know the girl Maria enquired of—I knew 
her in the Spring of 1846. She was thena small child 
about 3 or 4 years of age. Her value then was about $200, 
She was in Mr. Lea’s possession when I first knew her— 
She remained in Mr. Lea’s possession until his death.” 
Now, the evidence contained in the depositions just re- 
ferred to, shows conclusively, and freed from a shadow of 
doubt, that down to the period of Lea’s death, he had al- 
ways had the possession of the slave—that the possesion 
had been continuous and uninterrupted, (with the excep- 
tion of the time that she was in the possession of Vickers 
under a pledge,) and that it was never changed until she 
was taken possession of by the elder Van Brunt. Here 
then the first change of possession that we have any knowl- 
edge of, is the change effected by the elder Van Brunt un- 
der a claim of title. The next change that we hear of, is 
the assertion of the claim of the defendant under color of a 
bill of sale from the intestate. Itis very manifest from the 
evidence before referred to, that (notwithstanding the alle- 
gation in the answer,) he, the defendant, never obtained 
the possession of the property from the intestate Lea. And 
the clear presumption is, in the absence of proof to the con- 
trary, that his present possession was obtained from his 
father, the elder Van Brunt, and from no one else. If we 
be correct in this conclusion, and it would seem not to ad- 
mit of a doubt, then it results conclusively that the posses- 
sion of the defendant is intimately connected with the pos- 
session of his father, and that the father and son stand ip 
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full privity respecting the title to the slave in controversy. 
If this be so, it cannot assuredly be said that the acts and 
declarations of the elder Van Brunt, touching the manner 
of acquiring his possession of the slave, and his object and 
motive for the acquisition, are those of a mere stanger, and 
are to be excluded from the evidence as being res inter 
alios acta. 

It is, moreover, worthy of consideration, in determining 
upon the admissibility of this evidence, that the defendant 
is proven to have been a minor at the date of the bill of 
sale under which he sets up his title to the slave, and was 
residing with his father, as a member of his family; that 
the bill of sale is admitted to be in the handwriting of the 
father, and that he is the only attesting witness to the exe- 
cution of the same. The note also which it is alleged was 
given for the loan of money is shown to have been en- 
dorsed to the son, and affords strong circumstantial evi- 
dence to connect him with that transaction. These circum- 
stances, we think, go far to show that the aspect of the 
transaction, as it really took place, may be very different 
from that presented by a mere reference to the bill of sale, 
and ought, therefore, to exercise a proper influence in de- 
termining not only the admissibility of the evidence, but 
the true character of the entire transaction. 

We have considered this question without reference to 
authorities, as it involves a simple elementary principle 
about which there is no dispute. The only difficulty en- 
countered is in its application, and upon that point the 
books furnish but an uncertain guide. It may not, how- 
ever, be out of place to note the rule of evidence upon the 
subject of fraud as observed in the courts ot law and 
equity respectively. Mr. Story, in his Treatise on Equity 
Jurisprudence, remarks, that “ Courts of equity do not re- 
strict themselves by the same rigid rules as courts of law 
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do, in the investigation of fraud, and in the evidence. and 
proofs required to establish it. It is equally a rule in 
courts of law and courts of equity, that fraud is not to be 
presumed, but it must be established by proofs. Oircum- 
stances of mere suspicion, leading to no certain results, 
will not, in either of these courts, be deemed a sufticient 
ground to establish fraud. On the other hand, neither of 
these courte insists upon positive and express proofs of 
fraud; but each deduces them from circumstances. afford- 
ing strong presumptions. But courts of equity will act 
upon circumstances, as presumptions of fraud, where courts 
of law would not deem them satisfactory proofs.” (Story’s 
Eq. Ju, § 190.) 

From the view which we have taken of the first assign- 
ment contained in the petition of appeal, and from the 
conclusion to which we have been lead, we deem it unne- 
cessary to investigate the other ground alleged for a rever- 
sal of the decree of the Chancellor, which would involve a 
full discussion of the merits of the cause. As the case 
must necessarily be sent back for further proceedings, 
even were we to decide upon the merits, it is better to re- 
serve that investigation until there shall have been a full 
hearing upon the new trial to be granted. 

Let the decree of the Chancellor be reversed, with costs,. 
and the case be remanded to the court below, with direc- 
tions to reinstate and rehear the same as upon a new trial, 
and otherwise to proceed in said cause in accordance with 
the views herein expressed. 

BALTZELL, C. J., delivered the following opinion : 

I concur in the view taken by the court in this case, but 
think that they should have gone further and disposed of 
it finally. There is no reason, so far as I can see, why the 
case should not be so disposed of. I see nothing to pre- 
vent a final decision on the merits in this court in the pre- 
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sent aspect of the record. There is no pretence of any 
new testimony—no application is made for a rehearing or 
new trial. Why, then, is the case remitted for new trial 
to the court below? 





Jesse Crowet. anp Wituiam H. Daventry, PLawtirrs 
my Error, vs. Esenrzer M. Sxipper, DerenpDANT IN 
Error. 


1. The law of the place where a contract is made is, generally speaking, the 
law by which the contract is to be expounded, but it is, nevertheless, the right 
of this government to prescribe rules and regulations for the protection and 
enjoyment of all property which shall be brought within its territorial jurisdic- 


tion. 
2. The 3rd Section of the Act of 1823, with reference to fraudulent conveyances, 


(Thomp. Dig., 217, c. 11, § 1,) requires, that where the possession of personal 
property is in one person and the wse in another, in order to protect it against 
Lability for the debts or contracts of the person in possession, the deed by 
which it is held must be recorded within five years. Whether or not this sec- 
tion is applicable to contracts made out of this State. Quere? 


This is a writ of error sued out by plaintiffs in error to 
reverse a judgment of Jackson Circuit Court. [As the 
opinion of the court embraces a statement of the facts pre- 
sented by the record, the reporter thinks it would but en- 
cumber the reports to make out a statement of his own, 
and hence he refers to the opinion for the facts of the case.] 


James F. McClellan, for Pitffs. in Error. 
A. H. Bush, for Deft. in Error. 
DU PONT, J., delivered the opinion of the court. 


The record presents the following state of case. On the 
15th day of January, A. D., 1852, the defendant in error 
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recovered a judgment against Bennet Whidden in the su- 
perior court of Decatur county, in the State of Georgia, for 
the sum of $143.64, principal, and $20.41, interest. He 
afterwards brought suit on said judgment in the circuit 
court of Jackson county, in this State, and recovered a 
judgment thereon on the 6th day of May, 1853, upon 
which a writ of fi. fa. was issued and levied upon the 
property in controversy, viz: negro boy Patrick. The 
plaintiffs in error interposed a claim to the property as 
trustees under a deed of marriage settlement for Mary 
Jane Whidden, the wife of the defendant in execution. 
The claim was tried by the court below, (a jury having 
been waived,) and the judgment was against the claimants, 
and to reverse that judgment, this writ of error is bronght. 

To support their title to the property, the claimants in- 
troduced two deeds in writing—the one purporting to be an 
antenuptial agreement, by which the defendant in exeen- 
tion, in consideration ofa marriage to be consummated 
with Mary Jane Daughtry, agreed to settle upon her all 
the property to which she might become entitled. This 
deed is dated on the 1st day of December, 1848. The oth- 
er purports to be a conveyance of the property to the plain- 
tiffs in error, as trustees for the separate use and benefit of 
the wife, and is dated on the 31st day of January, 1850.— 
Both of these deeds purport to have been executed in De- 
catur County, State of Georgia, the then residence of the 
parties, and the vez st¢w of the property, and to have been 
registered in the office of records for said county on the 
20th day of February, 1850. 

[The consideration of the deed of settlement is stated to 
be ‘*a marriage already had and solemnized,” and at the 
time of its execution, the property therein conveyed, was 
in the hands of the administrator of the estate of the father 
of Mary Jane Whiddon, and not reduced into possession 
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by her husband. “Both deeds were “ filed for oat ant 
recorded the 6th of August, 1852,” in Jackson County, in 
this State. ] 

The first question that arises for our consideration is 
with respect to the validity of these deeds in the State of 
Georgia, where they were executed, and how far they pro- 
tected the separate estate of the wife, under the laws of 
that State, while the property remained in that jurisdic- 
tion. 

It is insisted by the counsel for the defendant in error, 
that the antenuptial agreement is void for the reason that 
it was not recorded within three months after its execu- 
tion, in accordance with the requisition ot the laws of the 
State of Georgia, and we are referred to the statute on the 
subject. It is unnecessary to enquire into the validity or 
invalidity of the antenuptial agreement, inasmuch as there 
is an absolute conveyance of the property in the deed of 
marriage settlement above referred to. This latter deed 
does not (as is assumed by the counsel) purport to have 
been executed ‘‘in pursuance” of the agreement; the con- 
sideration of the deed is stated to be “a marriage already * 
had and solemnized.” But, even if it had in fact pur- 
ported to have been made in pursuance of the agreement, 
and, from some want of formality, the agreement had been 
rendered void, we do not see that this could in the slight. 
est degree have affected the validity of the instrument. 
The making of the deed of settlement was an act highly 
proper in itself, and the consideration of a consummated 
marriage was sufficient to sustain it as a valid instrument. 
Gircumstanced as this property was, it being still in the 
hands of the administrator and not reduced to possession 
by the husband prior to the date of the trust deed, if it 
had been necessary to resort to a court of equity to obtain 
the -possession from the administrator, the chancellor in 
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his decree would, upon an intimation to that effect, have 
ordered a suitable provision to be made for the separate 
use of the wife. The trust deed stands upon its own foun- 
dation, a marriage consummated, and did not require the 
support of the antenuptial agreement. 

It seems to be admitted on all sides, that the validity of 
marriage settlements, as inter partes, is recognized by the 
laws of Georgia, and that when the deed of settlement has 
been properly executed and recorded, it will protect the 
separate estate of the wife, situated in that jurisdiction, 
against any liability for the debts and contracts of the hus- 
band. Seeing, then, that this was a legal and valid con- 
tract under the law of Georgia, and that the property, » 
while it remained in the State, was protected by the deed 
of trust, the next question that arises is as to the effect pro- 
duced upon the rights of the parties by a removal of the 
property into this State. That effect depends entirely 
upon our local law, for it is the unquestionabie right of 
every government to prescribe rules and regulations for 
the protection and enjoyment of all property which shall 
be brought by any one within its territorial jurisdiction. 
Nor is the practical enforcement of that right at all in con- 
flict with the well settled doctrine that the operative effect 
of a contract, when not illegal or prohibited by the law of 
the forum, is to be determined by the lex loct contractus. 
Chief Justice Marshall, in the case of Harrison vs. Sterry, 
(5 Cranch R., 189,) has laid down the doctrine with his 
usual force and simplicity. His language was: “The law 
of the place where a contract is made is, generally speak- 
ing, the law of the contract, i. e. it is the law by which the 
contract is expounded. But the right of priority forms no 
part of the contract. It is extrinsic and rather a personal 
privilege, dependent on the law of the place where the 
property lies and where the court sits which is to decide 
the cause.” 
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Mr. Story quotes Huberus to this point, and announces 

* the doctrine thus: “Foreign contracts are to have their 
full effect here, provided they do not prejudice the rights 
of our own country or its citizens.”—(Story’s Con. Laws; 

§ 324.) Te 

He puts several cases to illustrate the rule: “ By the 
Roman law and the law of Freizeland, an express hy pothe- 
cation of moveable property, oldest in date, is entitled to 
a preference or priority even against a third possessor. 
But it is not so amongst the Batavians, and, therefore, if 
mpon such an hypothecation the party brings a suit in 
‘Holland against such third ‘possessor, his suit will be re- 
jected, because the right of such third possessor cannot be 
taken away by the law of a foreign country.”—Jb. 

He also puts another case: “In Holland, if a marriage 
contract is privately or secretly made, stipalating that the 
wife shall not be liable for debts contracted solely by the 
husband, it is valid notwithstanding it is to the prejudice 
of subsequent creditors. But, in Friezeland, such a con- 
‘tract is not valid unless published, nor would the igno- 
rance of: the parties be an excuse according to the Roman 
Jaw and equity. If the husband should contract debts in 
Friezeland, on a suit there, the wife would be held liable 
for a moiety thereof to the Friezian creditors, and could 
not defend herself under her private dotal contract ; for the 
creditors might reply that (such a private dotal contract 
had no effect in Friezeland, because it was not published.” 
Ib., § 325. 

Story also quotes Mr. Burge to the same point, and 
says: “The law of a foreign country is admitted in order 
that the contract may receive the effect which the parties 
to it intended. No State, however, is bound to admit a 
foreign law, even for this purpose, when that law would 
contravene its own positive laws, institutions or policy, 
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which peste suck a contract, or when it would preju- 
dice the rights of its own subjects:"—78; § 327. 

Mr. Chancellor Kent expresses the principle thus: 
“When the lex loct cgntractus and the lex fori, as to con- 
flicting rights acquired in each, come in direct collision, 
the comity of nations must yield to the positive law of the 
land.”—2 Kent’s Com., 461. 

In the case of the Ohio Insurance Co. vs. Edmonson, 5 
Louis. R., 295, the enforcement of foreign contracts was very 
elaborately and ably discussed by Mr. Justice Porter, who 
came to the conclusion “ that the contract to which aid is 
required, should not, either in itself, or in the means used 
to give it effect, work an injury to the inhabitants of the | 
country where it is attempted to be enforced.” 

These citations are abundant to show, that it is the right 
of every government to prescribe the rules and regulations 
by w hich. rights of property springing out of a foreign con- 
tract may be enjoyed and shall be controlled, after and so 
soon as the particular property shall be brought within its , 
territorial jurisdiction. And ifthe government do no more 
than to place the enjoyment and protection of such pa6 per- 
ty upon the same and equal footing with the rights of res- 
ident citizens, there assuredly can exist no just ground for 
complaint. This brings us then to enquire, what would 
have been necessary to be done in respect to a marriage 
settlement made and executed in this State, so as to protect 
the separate estate of the wife against liability for the dets 
and contracts of the husband. By the 3d section of the 
act of 1823, usually denominated the “ Statute of Frands,” 
it is enacted that, “‘ where any loan of goods and chattels 
shall be pretended to have been made to any person, with 
whom, or those claiming under him, possession shall have 
remained for the space of five years, without demand made 
and pursued by due process of law, on the part of the pre- 
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tended lender—»r where any reservation or limitation shall 
be pretended to have been made, of a use or property by 
way of condition, reversion, remainder or otherwise, in 
goods and chattels, the possession whereof shall have re- 
mained in another as aforesaid, the same shall be taken as 
to the creditors and purchasers of the persons aforesaid, so 
remaining in possession, to be fraudulent within this act 
and that the absolute property is with the possessor, unless 
such loan, reservation or limitation of use or property were 
declared by will or deed in writing, proved and recorded 
as aforesaid.” It is proper to remark that in the two pre- 
ceding sections of this Act of 1823, as published in the 
pamphlet laws of that year, nothing is said of proving or 
recording, and therefore, the words “ as aforesaid” occur- 
ring in the close of the said 3d section, would seem to be 
senseless and wholly nugatory, there being nothing to 
which they may be made torefer. This was doubtless the 
effect of inadvertance on the part of the Legislative Coun- 
cil, for in looking to the laws passed at the first session in 
1822, it will be seen that this section as enacted in the Act 
of 1823, constituted the 3d section of the Act of 1822, which 
was passed with reference to “ Fraudulent Conveyances.” 
The act of 1822, contained, as does the act of 1823, three 
sections, and the section of that act did contain a clause in 
reference to the mode and manner of proving and record- 
ing certain conveyances, and the reference embraced in 
the 3d section manifestly was applicable to that clause.— 
In the re-enactment of 1823, this particular clause was 
omitted, and consequently the words “ as aforesaid” con- 
tained in the 3d section of that act, are left without any 
particular application. It does not follow however, that 
the act of proving and recording as required by the statute 
is to be c.ispensed with, and theact thus become nugatory. 
We are ratlier inclined to decide, that the proving and re- 
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cording under this section must conform to the mode pre- 
scribed in the statute which provides for the Page 
deeds or bills of sale of personal property. 

Having thus briefly traced the history of the 3d sacthien 
of the Act of 1823, (Thompson’s Digest,) the question re- 
curs, how is the separate estate of the wife to be protected 
against liability for the debts and contracts of the husband, 
when the deed of settlement is made in this State? The 
answer is obvious—it must be recorded in compliance with 
the requisitions of that section. Five years is the time pre- 
scribed, after which the property is to be deemed to be the 
property of the possessor so as to render it liable for his 
debts and contracts, and, in order to protect it, the deed of 
conveyance must be properly recorded within that time.— 
If such a case does not come under this section then there 
is no law on the statute book which requires a deed of this 
kind, embracing personal property, to be recorded, and be- 
ing good at common law between the parties, it would be 
equally good against creditors of the husband. 

In the case before us, the deed of settlement purports to 
have been recorded in Jackson county, in this State, the 
present domicil of the husband and the rez site of the 
property. But, it is objected that the act of recording is 
invalid to any purpose whatsoever, and especially as con- 
structive notice, because the certificate of the clerk, which 
is endorsed upon the original deed, does not state that it 
was either acknowledged by the parties or proved by a 
subscribing witness. It is unnecessary to decide this ques- 
tion, for the reason that the statutory prescription of five 
years has not yet elapsed since the property was brought 
within the limits of this State, and that defect (if it be one) 
may yet be remediéd. For the same reason, we decline to 
determine whether the section before referred to will ap- 
ply to a contract made in another State, or whether it is 
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exclusively confined to contracts originating in this State. 
» Upon this question there is a difference of opinion in the 
court, and its determination being unnecessary to the de- 
cision of this case, we have deemed it best to withhold an 
expression of our views until the point shall arise. 

. Let the judgment be reversed with costs. 


BALTZELL, C. J., delivered the following opinion : 

Iam greatly mistaken if the decision in the case of the 
Bank of the United States against Elizabeth Lee and 
others, decided by the Supreme Court of the United 
States, should not be held as conclusive in this case. A 
deed of trust was made in Virginia, conveying property, 
slaves, &c., in trust for a married woman, properly re- 
corded there, held by the husband and wife and subse- 
quently taken to the District of Columbia, in Maryland, 
where the same possession and holding continued, and 
where the husband became largely indebted. It was con- 
tended on the part of a creditor in the new residence that 
the deed, not having been recorded in the District, was 
void as against creditors, &c. The court held that it was 
not; that the statute of Maryland, declaring that ‘no 
goods and chattels whereof the vendor shall remain in 
possession shall pass, alter or change, or any property 
thereof be transferred to any purchaser, €c., unless the 
same be by writing and acknowledged before a justice of 
the peace where such seller shall reside, and be within 
twenty days, recorded in the records of the same county,” 
had no application. 

“The statute,” says the court, “has no reference to.a 
case where the title has been vested by the laws of another 
State, but operates only on sales, mortgages and gifts 
made in Maryland.” They take notice of the apparent 
ownership of the husband and the silence and acquiesc- 
ence of the wife, and yet waintainher interest. In support 
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of their decision, they refer to a case decided by the court 
of appeals in Maryland, (Smith vs. Bruce, 3 Harris & 
John,) a case in Tennessee, of Crenshaw vs. Anthony, de- 
cided by.the supreme court of that State—Martin & Gei- 
ger Rep., 110-13; Peters’ Rep., 118. 

In a very recent case, that of DeLaney Moore, decided 
in 1852, the same question came before the same enlight- 
ened tribunal. ‘It has been made a ground of defence in 
the answer in the court below, and it has also been in- 
sisted on in argument here, that, admitting the antenuptial 
contract to have been recorded in South Carolina, and, in 
consequence thereof, to have been so operative as to affect 
with notice, creditors and purchasers within that State, 
yet, that upon the removal of the parties, carrying with 
them the property into another State or jurisdiction, the 
inference of the contract for the protection of property 
would be wholly destroyed, and the subject attempted to 
be secured would be open to claims by creditors or pur- 
chasers subsequently coming into existence. The position 
here advanced is not now assumed for the first time in ar- 
gument in this court. The case of the U. States Bank vs. 
Lee, &c., brought up directly for the examination of this 
court the effect of a judgment and execution obtained by 
a subsequent creditor in the District of Columbia upon 
property found within that District, but which had been 
settled upon the wife of a debtor by a deed executed 
and recorded in Virginia, according to the laws of that 
State, the husband and wife being at the time of making 
the instrument inhabitants of the State of Virginia. The 
court came unhesitatingly and clearly to the conclusion 
that the deed of settlement recited and recorded in favor 
of Mrs. Lea, protected her rights in the subject settled, 
against the judgment of the subsequent creditor in the Dis- 
trict of Columbia. We should not be disposed to disturb 
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the doctrine luid down in the case of the U. S. Bank vs. 
Lee, and in the decisions of the State Courts of Tennessee 
and Maryland above mentioned, ¢f the rights of the parties 
turned upon the operation of the contract as constituting 
notice, or upon proof of the knowledge on the part of Go- 
ree, the purchaser, of the existence of the marriage con- 
tract.” 14 How.S. C. Rep., 267. 

The language of the Supreme Court of Mississippi, in the 
ease of Hundley vs. Mount, seems also appropriate. “The 
registry laws of the several States do not operate extra-ter- 
ritorially, nor do those of one State operate upon convey- 
ances executed in another unless express words to that ef- 
fect be inserted in the statute.” §& Sm. & Mar., 399. 

The case under consideration does not require cases so 
strong as either of these. Here is no debt contracted after 
the removal to Florida. The deed oftrust and the debt 
were both either executed in Georgia or with reference to 
its laws, as the parties contracting the debt lived there, 


‘ and the property was there at the time of its creation. 


There is another authority worthy of attention, being an 
admirably reasoned, and happily expressed opinion of the 
Supreme Court of New Hampshire, as to the effect ofa 
mortgage made in one State—Massachusetts—attem pted 
to be set aside at the instance of a creditor in another State 
—New Hampshire. The objection was to the want of 
knowledge of the mortgage of record in the new residence. 
The Court hold that there was no forfeiture of the mortgage 
interest by the removal, and that the general laws of the 
State requiring such instruments to be recorded, had no 
application to a conveyance executed abroad when the par- 
ties and property were'both out of the State. Offutt vs. 
Flagg, 10 New Hampshire, 46. 

For these reasons and not for those given in the opinion 
just delivered, I am in favor of the reversal of the judgment 
below. 

















TERM AT TALLAHASSEE, 1856. 591 











Joe, a person of color, vs. The State—Statement of Case. 








Jor, A PEKSON oF Cotor, vs. THE STATE. 


1. In case of a charge of poisoning, chemical tests and analysis of the contents of 
the stomach and bowels are essential to the ascertainment of the truth, and 
should be resorted to in all cases where there is no direct proof of the act, 

2. Symptoms of themselves, without other circumstances, are not reliable, and 
cannot be regarded as conclusive evidences of guilt. 

3. A new trial will be granted where there is evidence of symptoms alone, and 
those imperfect, no tests to ascertain the presence of poison, none discovered 
or traced to the prisoner and motive or other fact proved to induce the pre- 
sumption of guilt. 


Appeal from Leon Circuit Court. 

Joe, the Appellant was indicted for administeringto a 
female slave named Rebecca, white arsenic or poison. 

The prisoner pleaded not guilty, and on the trial, the wo- 
man, Rebecca was examined on the part of the State who 
testified that whilst she was cooking breakfast at a fire out 
of doors at which prisoner was also cooking, he, the pris- 
oner handed her a small breakfast plate containing some 
beef haslet which he had been cooking and asked her to 
eat some. She eat about six mouthfuls of it, ahd immedi- 
ately afterwards felt a pain in the heart. She also felt as 
if she wanted to vomit, but could not then—but felt as 
if she was going to die. She commenced vomiting about 
eleven o’clock—was blind when the “ misery was on.”— 
She had great pain in the breast, then all over. She had 
painful and bloody discharges from the bowels the same 
day that she eat the food handed her by the prisoner. She 
was friendly with the prisoner. Had not been sick before. 

Dr. Miles Nash was also examined for the State, who tes- 
tified that he was called in as a physician to see Rebecca 
on the second day after she had taken something. Des- 
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cribes the situation of the patient—frequent vomiting and 
discharges from the bowels, both tinged with blood—legs 
partially paralized—great tenderness about the stomach. 
Witness is of opinion that these effects were produced by 
taking arsenic into the stomach. The case exhibited spe- 
cific symptoms of disease producee by arsenic. Innocent 
medicines could not produce such effects. There were no 
analytical or chemical tests applied to ascertain the pres- 
ence of arsenic. There are some symptoms produced by 
arsenic that may be found in other cases where the disease 
proceeds from other causes. 

‘The prisoner offered several witnesses to testify to his for- 
mier good disposition. 

A vergict of guilty having been rendered, the prisoner 
by his counsel applied for a new trial on the following 
grounds, viz: First that the verdict was based upon vague 
- and inconclusive evidence as to the nature and quality, as 
well as to the administration of the substance or thing al- 
leged to be poisonous; the insufficiency consisting in a 
want of any analytical or chemical tests applied for the 
purpose of detecting the presence of poison, either to the 
matter discharged from the stomach, or to the food remain- 
ing in the *plate in which the food was offered to the suf- 
ferer. 

2d. The similarity of the symptoms to those produced 
in other cases from remedial agents, and innocent medi- 
cines, or from purely natural causes. 

8d. The intent to kill cannot be inferred from the admin- 
- istration of an article not proved to be deadly. 

4th. Newly discovered evidence to contradict the testi- 
mony of Rebecca as tothe degree of her illness, and to 
prove by a witness that she herself partook with impo. 
nity of the food from the same pot at the same time. 

Sth. The general good disposition of prisoner, and the 
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absence of evidence of general or special malice, indepen- 
dently of the act alleged, and the want of evidence of ade- 
quate motive. — 

6th. The absence of prisoner’s original counsel, the coun- 
sel who defended the prisoner not having been appointed 
until the morning of the trial. 

7th. The status and condition of the prisoner whose igno- 
rance almost wholly incapacitated him from affording his 
counsel any intelligent or useful information in the conduc 
of the case. 

The Court having refused a new trial, the prisoner by 
his counsel appealed. 


A. L. Woodward, for Appellant. 


PROPOSITIONS ON THE MERITS. 


I. In criminal jurisprudence, upon the plea of not 
guilty, the accused being deemed innocent in the eye of | 
the law, this presumption is sufficient, in all doubtful 
cases, to turn the scale in his favor. Neither preponder- 
ance of evidence, nor any weight of preponderant evi- 
dence, can be considered proof of guilt, unless it establish 
beyond all reasonable doubt the fact alleged and generate 
entire belief and conviction of the truth of the charge—the 
éntent and malice averred. 

II. It is not enough that the evidence tends to show the 
guilt of the accused ; it must be inconsistent with any rea- 
sonable supposition of his innocence. 

III. Where the act, per se, constitutes the crime, the 
fact alleged as the corpus delictt must be proved by evi- 
dence amounting to demonstration. 

In cases of poisoning, the article, substance or thing 
alleged to be poisonous in its nature must, be proved to be 
so, and the fact that it was prepared, exhibited or admin- 
istered by the prisoner must be established by incontro- 
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vertible evidence. Otherwise, neither can malice be im- 
puted nor the intent charged be inferred. Evidence of 
sensations and symptoms which the patient and physician 
describe is not sufficient to authorize a verdict of convic- 
tion, such evidence not being, in this class of cases, uni- 
form and consistent indications of the fact alleged, viz: 
the presence of poison, and, TOS unceitain, unreli- 
able and delusive. 

IV. Adequate intelligence, hirabiage and capacity in 
the accused, possession of the instrument or means of the 
crime alleged, opportunity, occasion and facilities for the 
use, some probable motive to the consummation of the act, 
or malicious purpose in its execution, must be satisfac- 
torily shown, either by previous conduct, disposition or dec- 
larations evincive of animosity, mischief or ill will. And 
the good character of the prisoner, in reference to the dis- 

sition or trait of character in issue, and the good terms 
or friendly relations subsisting between the parties, are ad- 
missible in evidence to repel the charge of criminal inten- 
tion. Authorities: 3 Greenleaf Evidence, p. 29, § 29, p. 
125, § 135, p. 25, § 25, Notes; 1 Starkie on Ev., p. 567-70- 
72-74; 2Starkie on Ev., 675-76, 691,719. Medical au- 
thors: Hooper’s Med. Dic.; 2 Dunglesson’s Med. Dic.; 2 
Beck’s Medical Jurisprudence, pp. 276-77, 285-86-88 ; 
Diseases similar to effects of poison, 297, 298; Arsenic, 
868-71 to 73, (note;) Tartaremetic, 460-61. Taylor’s Med. 
Juris., pp. 44, 45, 79, 80, 114-15-17, 131-32, 159-60. 
Law Library, vol. 33: Wills on Circumstantial Evidence, 
pp. 20 to 22, 27 to 30, 32, 68, 69, 70 to 81; Cases on Poi- 
soning, 87 to 96; Wharton’s Criminal Law, 389-90 to 93, 

PROPOSITIONS ON NEW TRIAL. 

I. A new trial will be granted if the verdict be against 
evidence on any material point, or be not based upon suf- 
ficient. evidence to sustain it, especially where the evi- 
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dence on which the verdict is founded is not the species or 
degree of evidence which the law in such a case would re- 
quire. 

II, New trial will be granted on the ground of newly 
discovered evidence, where such was previously unknown, 
if such be material to the issue or would probably have 
had an influence on the verdict, either by proving distinct 
contradictory facts, part of the res gestw, or by otherwise 
rendering doubtful the evidence adduced by the State on 
the trial. 

III. New trial will be granted for error in the instruc- 
tions of the court, whether in reference to the rules of evi- 
dence or the law upon the subject-matter of the case; and 
this, though the instructions be strictly correct so far as 
given, yet, if they be not sufficiently definite, explicit and 
full, or tend to create an erroneous impression on a mate- 
rial point, or to mislead the jury, or to induce misappre- 
hension or mistake and a wrong or false estimate of the 
comparative weight and value of the evidence. 

IV. Where proof of the corpus delicti consists entirely 
of circumstantial evidence, every material circumstance 
must be satisfactorily established, no inference being legi- 
timately deducable from such evidence, unless the circum- 
stances be either separately or concurrently conclusive, 
and inferences such as the evidence may fully authorize. 

V. The trial must have been deliberate, full and fair— 
not pressed, urgent, hurried or imperfect. There must 
have been ample time for the preparation of the defence, 
both in ascertaining evidence, summoning witnesses and 
inspecting the venire, and for the preparation of counsel 
on evidence and law, especially where, from the social 
status and condition of the prisoner and the position of his 
counsel, newly appointed by the court, no want of dili- 
gence could, under the circumstances, be reasonably attri- 
buted to either. 
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VI. Courts are more liberal in granting new trials in 
criminal than in civil causes, both from the vast difference 
of the rules of evidence in comparative weight and de- 
gree in the respective forums, and from the difference in 
the importance and value of the stake involved, which is 
immeasurable both to the prisoner and the country. Au- 
thorities: Graham on New Trial; Wash. Cir. Ct. Rep.; 
Hammond vs. The State, 5 Strobh. Law, 91, 100; Bedford 
vs. The State, 5 Humph., 552; Copeland vs. The State, 7 
Hamph, 481-82-83; Cochrane vs. The State, Ib. 544-45- 
46-47; Troxdale vs. The State, 9 Hump., 411; Garland 
vs. The State, 2 Swann, 18, 20, 21, 22, 26; Nelson vs. 
The State, Ib., 261-62; The State vs. Dow, 19 Conn., 388- 
91-92-93; 8S. & M., 401, 417. 


ARGUMENT. 


The indictment rests on three predicates, upon every 
one of which the State is bound to offer a satisfactory affir- 
mative solution. 

I. That the article, substance or thing alleged to have 
been administered was of a poisonous, deadly and destruc- 
tive nature. 

II. That it was administered by the prisoner. 

III. That it was administered by him, knowing its na- 
ture or quality, ‘ with intent to kill.” 

To controvert these premises, the plaintiff in error 
assumes these general propositions, viz: 

I. That the poisonous, deadly and destructive nature of 
the article or substance alleged to have been administered 
was not satisfactorily established in evidence. 

II. That the effect which the charge imputes not having 
been produced, the intention cannot be inferred without 
sufficient evidence of the prisoner’s knowledge of the poi- 
sonous, deadly and destructive nature of the article or sub- 




















TERM AT TALLAHASSEE, 1856 














i eeeeemnenees 





Joe, a person of color, vs. The State—Argument of Counsel. 











stance alleged to have been administered, the. effects or 
consequences proved not affording a conclusive presump- 
tion of such knowledge. 

III. That, therefore, if the article or substance adminis- 
tered were poisonous in its nature, it may be presumed to 
have been given in ignorance of such quality, and thus the 
criminal intention is repelled. 

IV. That even if the prisoner was aware of the poison- 
ous quality of the article, it was administered in such an 
infinetismal dose that a fatal purpose cannot be presumed. 

V. That an innocent medicine—tartaremetic for in- 
stance—would produce similar symptoms or effects, and 
thus a presumptive criminal intention is negatived. 

VI. That the food itself, from its quality, condition and 
mode of cooking, might or probably would produce like ef- 
fects, and may therefore be assigned as the sole and exclu- 
sive exciting cause. 

VII. That the entire absence of any probable motive, 
the good character of the prisoner as to the disposition or 
trait in issue, and the good terms subsisting between the 
parties, negative any presumption against him in the ab- 
sence of proof of the corpus delicti. 

Upon these propositions the counsel contended that ana- 
lytical or chemical tests afford the only safe, sufficient, sat- 
isfactory and reliable evidence in cases of poisoning, and 
that evidence from sensations and symptoms in this class * 
of cases, being assimilated to those produced and exhibited 
by the administration of innocent medicines, or from other 
and simply natural causes, are apt to be mistaken and con- 
founded. Therefore, where symptoms exist alike in differ- 
ent diseases, they cannot consistently and beyond reasona- 
ble doubt be asserted or assumed to be distinctive of, or 
peculiar, or exclusive to any particular one. 

And finally, that where the mechanical coincidences or 
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physical and scientific evidences are defective, these being 
essential to, and constituting proof of the corpus delicti, 
they cannot be supplied by moral coincidences alone, 
these being merely corroborative and supplemental in their 
character and legitimate effects ; and where the moral evi- 
dence és ttself defective there isno basis remaining on 
which a verdict of conviction can be sustained. 


The counsel also contends, that the instructions of the 
Court are exceptionable and defective, not being sufficient- 
ly explicit and full, and in requiring exculpatory evidence 
to be exclusively adduced by the prisoner, omitting the im- 
portant addenda and modification, that it may arise or be 
deduced from the evidence on the part of the State. And 
farther, that the instructions are also exceptionable in ru- 
ling that the guantity and quality of the article or sub- 
stance, alleged to be poisonous, is immaterial in evidence, 
or not necessary to be proved, for as the counsel contends, 
this rule applies only in cases where the effect is fatal in 
its termination, and that such a rule is of no force in a case 
where the sufferer survives. In the one case the effect be- 
ing produced, it may be unnecessary to inquire into the 
extent or degree of its cause, whereas, in the other case, ez. 
gr., the one pending, the nature, quality, exent or degree 
of the cause of certain effects and certain consequences, is 
the very question to be solved, the main issue presented, 
and of course the exclusive subject matter of judicial inves- 
tigation, for it is upon this, that the question of malice and 
intention depend, and these are of the essence of the crime. 


And lastly, that the social status or grade, and the friend- 
Tess condition, as well as the ignorance and mental infirmi- 
ty gf the prisoner, and the peculiar circumstances under 
which the trial took place, are such, that a new trial 
ought to be awarded. 
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The Attorney General for the State. j 
BALTZELL, C. J., delivered the opinion of the court: 


This is an appeal from a conviction and sentence of 
death, passed upon the prisoner Joe on a charge of having 
administered poison and white arsenic to a negro woman; 
Rebecca. She did not die from the alleged effects, but is 
examined as the only witness to the facts of the case, ex- 
cepting the medical attendant. 

But little complaint is made of the instructions given to 
the jury, which seem to have been drawn with exceeding 
care and caution on the part of the Judge below, and are, 
on the whole, liberal to the priscner. Reliance is placed 
in this court on the motion for a new trial presented to 
and overruled by the court below, and the broad position 
assumed that the facts of the case do not establish a case 
of guilt. 

It is rather a singular circumstance that new trials were 
never granted until within a recent period in England, in 
cases of felony, this object being in some degree attained 
by the Judge reserving a point of difficulty for the decision 
of the court above. The courts of this country have main- 
tained a different practice, even granting a new trial 
where the case was either against the weight of evidence 
or not sustained by it. Appeals are not often allowed in 
criminal cases, and, if permitted, the assignment of error 
is usually confined to questions of law. In this State, the 
appeal is not only allowed, but the duty is imposed upon 
the court of examining into the correctness of the ruling as 
to the retusa] of a new trial. 

The crime of poisoning is of so shocking a character—so 
revolting to every sentiment of our nature—so far exceed- 
ing all others in atrocity—that we have not been able to 
yield a willing ear to the accusation, or to admit it with 
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ready facility. If true, the punishment of the law would 
not be by any‘means too severe. With a due sense of 
its importance, as well to the public as to the prisoner, not 
at all diminished by the fact that the individual impli- 
cated is a free man of color, we approach the consideration 
of the subject. » 

The cases to be found in the books, both medical and 
legal, exhibit abundant evidence of the absence of proper 
skill and acquaintance with the subject, creating the fear- 
fal impression that many, very many, innocent persons 
have been sacrificed to prejudice and ignorance rather 
than to actual guilt. 

Modern Science with its pervading power has removed 
this difficulty by substituting certainty in place of the ob- 
scurity that has so long prevailed. To the Philosopher, the 
man of Science, and Physician, the world is indebted for 
important aid in judicial investigations, through means of 
chemical tests applied to matter ejected from the stomach 
and bowels and to the different parts of the body. A re- 
markable instance of the certainty attending such an ex- 
amination is given in the Edinburgh Medical Journal of 
Science as having occurred in Paris. The head, trunk, and 
two lower extremities of a man were found in different and 
distant parts of the city, and were subjected to the scrutiny 
and examination of Physicians, who applying to them the 
results of science and skill, came to the conclusion that the 
individual was killed daring sleep—a sleep induced by 
artificial means, that this was the result of drunkenness or 
the effect of some narcotic; that the throat must have been 
ent and an immense quantity of blood lost—that the decap- 
itation and cutting off of the limbs must have been imme- 
diately performed by @ person accustomed to such opera- 
tions. That the instrument was sharp edged and long, 
that the person commtting the act must have been a vigo- 
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rous person, and the incisions made by the same hand, but 
the murderer became nervous at the close of the deed. 

They then examined the internal parts and came to the 
conclusion that the deceased labored under no disease. In 
examining the contents of the stomach, they found a small 
quantity of alchohol and prussic acid. A few weeks after- 
wards, the murderer delivered himself up and confessed, 
confirming in a remarkable degree these various opinions: 
of the Physicians. Wills on Circumstantial Ev., 244. 

The German and French authors on medical jurispru- 
dence, hold that poisoning can never be completely estab- 
lished unless the particular poison be found; a doctrine 
not adopted in English jurisprudence. Wills, 215, 16. 

Yet this accomplished, author says— Upon general 
principles it cannot be doubted that Courts of Law would 
require chemical evidence of the poisoning whenever it 
was attainable, and it is believed that no modern case of 
satisfactory conviction can be adduced where there has not 
been such evidence, or in its absence, the equivalent of 
confession.” Wills, 221. 

“The most decisive and satisfactory evidence of poison- 
ing, says this author, is the discovery by chemical means 
of the existence of poison in the body, in the matter 
ejected from the stomach, or in the food or drinks of which 
the sufferer has partaken.” Wills, 215. 

“Tt is even maintained, that conviction cannot be con- 
sidered satisfactory where circumstances of suspicion even, 
are blended with the scientific testimony, unless the crime 
be established by adequate evidence independently of 
moral circumstances.” Wills, 233-4. 

In the case before us there was no examination of any 
kind made. The contents of the stomach and bowels were 
not even noticed until a day afterwards ; and this material 
part of evidence, so important to the ascertainment of 
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truth, is wholly wanting. In the symptoms, and these 
alone, is there evidence of guilt. 

Before noticing these, it is proper to advert to the weight 
and consequence assigned to such evidence in books of 
authority, legal as well as medical. ‘ Medical writers ap- 
pear to be agreed in opinion that the symptoms and post 
mortem examination, which are commonly incident to 
cases of poisonings, are such as in general may be pro- 
duced by other causes.” Wills, 211; Wharton’s Criminal 
Law, 3 ed., 391. 

The Penny Cyclopedia, in an elaborate article, contain- 
ing a review of the subjects, says: “It is evident from 
these circumstances, that in a fatal case of suspected poi- 
soning by an irritant subject, it will seldom be possible to 
decide upon the evidence of the symptoms alone. When 
poison bas actually been taken, the symptoms are some- 
times so modified by circumstances peculiar to the case, 
that, even where they have been carefully observed, much 
doubt has remained respecting their cause; and, on the 
other hand, the symptoms of naturally excited disease 
often too vlosely resemble those of poison to permit a posi- 
tive conclusion being arrived at.” Vol. 18, p. 307. 

“The circumstances that usually first excite suspicion 
of poison having been taken are, that the person affected 
is suddenly attacked by symptoms of severe illness, which 
come on soon after eating or drinking, without any pre- 
monitory indications, which regularly increase in severity 
without undergoing any important change in their charac- 
ter, and which rapidly prove fatal. All these, however, 
are far from affording sufficient evidence of poisoning. 
Suddenness of attack is common to many disorders, as 
cholera, (whether ordinary or Asiatic,) plague, perforating 
ulceration of the digestive canal, appoplexy and epilepsy ; 
and even in some cases of fever, the premonitory symp- 
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toms are too slight to attract the attention of the patient.” 
Ibid, 307. 

Whilst, then, symptoms, as a general rule, may not be 
relied upon as giving satisfactory evidence of the use or 
presence of poison, the question yet arises, may not symp- 
toms, in the specific case of poisoning by arsenic, by irri- 
tent subjects, when applied to those proved to exist in the 
case under consideration, sustain the conviction and estab- 
lish the guilt of the prisoner? 

It is much to be regretted, that in the solution of these 
important questions we have not the aid of the intelligent 
physicians who gave to the jury a description of the symp- 
toms usual in cases of poisoning by arsenic, their state- 
ment not being fully incorporated in the record, and only 
a few symptoms described by one of them; and thus we 
are necessarily thrown upon our own imperfect knowledge 
and researches in prosecuting our investigation, upon the 
authorities cited in the brief of the prisoner’s counsel, the 
positions assumed and the views presented in his argu- 
ment. It is true the attending physician expresses his 
opinion that the case exhibited specific symptoms of poi- 
soning by arsenic, yet, with all respect for his intelligence 
and learning, we should not deem that we had discharged 
our duty in relying upon that alone without a more ex- 
tended examination. It must be remembered, too, that 
his evidence is necessarily imperfect, as he saw none of 
the symptoms of the first day, nor noticed the appearances 
of matter ejected from the stomach and bowels at this pe- 
riod most important and interesting of all others to the 
true understanding of the subject. The witness speaks 
also of symptoms not specified in the record from which 
we infer that some, possibly essential to the formation of a 
right judgment, are omitted. If this be so, it is deeply to 
be regretted, as the court must decide the case upon the 
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facts set forth in the record, aud are not permitted to pre- 
sume any not presented. 

Let us now refer to the facts developed by the evidence 
in the case under consideration. The prisoner and the per- 
son complaining of being poisoned, a slave nawned Rebecca, 
were at work at Mrs. Gerards, in Tallahassee, both engaged 
in getting breakfast—the woman for the white family.— 
The prisoner handed Rebecca some cow haslet which he 
had been cooking in an iron pot, asking her to eat ; she 
ate about six mouths full and immediately felt a pain in 
the heart; can’t express the rest of her feelings; felt as if 
she wanted to throw up but could not just then. Com- 
menced vomiting about 11 o’clock of that day; was blind 
when the misery was on, had great pain in the breast, then 
all over. For two or three months was unable to work 
much at anything, had not been sick before eating the has- 
let, felt effects immediately after eating, felt as if going to 
die ; had painful and bloody discharges.” This is the state- 
ment of Rebecca herself. 

A. physician was not called in until the second day ; he 
speaks of the appearance of the patient as follows: ‘ There 
was frequent vomiting and discharges from the bowels, 
both tinged with bluod; legs partially paralized, great 
tenderness about the stomach, patient a week under treat- 
ment.” 

Do these facts as detailed by the witnesses, of themselves 
afford sufficient and satisfactory evidence of poisoning, and 
are they such as to remove all reasonable doubt that pois- 
oning and nothing else, produced the symptoms exhibited ? 
Could not the animal food itself, especially this particular 
kind, in any supposable case of imperfect cookery, the arti- 
cle,itself perhaps unfit to be eaten, or ina bad state of 
preservation, possibly eaten in a disturbed condition of the 
stomach have produced such effects? Could they not 
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have existed as the consequence of some other cause than 
arsenic or poison of any kind? Are they indeed attribu- 
table to no other cause, and must they be necessarily as- 
cribed to arsenic or some deadly and destructive thing 
alone # 

Medical writers give the following as the usual symp- 

toms in cases of poisoning: “The chief symptoms eaused 
by the internal administration of irritant poisions, are 
those of severe irritation of some or all parts of the alimen- 
tary canal. They commonly excite burning, heat, redness, 
and swelling, and sometimes ulceration of the lining of the 
mouth, throat and tongue, difficulty of swallowing, burning 
pain of the stomach with nausea, retching and vomiting, 
tenderness on pressure, and tension of the upper part of 
the abdomen. The matters vomited consist first, of the 
food or other contents of the stomach, and afterwards of 
tough mucous, with more or less of blood and bile; thesick- — 
ness is almost incessant, and is usually accompanied by 
severe suffering. The pain commonly extends from the 
stomach along a part or the whole of the digestive canal, 
with tenderness on pressure and usually constant and pain- 
ful diarrhea of mucous and loss of blood. The pulse is 
quick and feeble, there is great prostration of strength, ex- 
cessive burning thirst, cold and damp skin, extreme anx_ 
iety of countenance and manner and often considerable 
difficulty of breathing.” 

The most general effect of irritant poisoning is acute in- 
flamation of the stomach, and its administration may there- 
fore be regarded as highly probable in any case in which 
a competent observer finds the signs of an acute inflama- 
tion of the stomach during life and its effects after death. 

‘In most cases of this kind of poisoning, a burning sen- 
sation in the throat is perceived directly after the poison 
is taken, being the effects of its contact during or soon afte, 
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the act of swallowing.” Penny Cyclopedia, Poison, 307. 

Beck represents the symptoms of poisoning by arsenic 
“as so remarkable as not be confounded with natural dige- 
ease.” He states them to be “ marks of irritation extend- 
ing from the throat to the rectum, the difficulty in swallow- 
ing, the pains of the bladder in passing water, the affec- 
tions of the genitals, the vomiting and bloody diarrhea, ex- 
treme weakness.” 2 Beck, 417. 

The same writer gives us the earliest symptoms, sickness 
or faintness, succeeded by pain in the region of the stom- 
ach, most commonly of a burning kind, much aggravated 
by pressure ; violent fits of vomiting and retching, with a 
dryness, heat and tightness in the throat, creating an in- 
cessant desire for drink, hoarseness and difficulty of speech, 
matter vomited greenish or yellowish, but sometimes 
streaked or mixed with blood. The burning of the throat 
not always present, sometimes so severe as to be attended 
with fits of suffocation and convulsive vomiting. Diarrbea 
generally, not always—when this is severe the rectum is 
excoriated and burning heat felt there and along the whole 
of the alimentary canal ; mouth and lips inflamed and pre- 
sent dark specks and blisters, lungs affected, shortness of 
breath, tightness across the chest and in a few cases actual 
inflamation, &c., &c., p. 370. . 

Where life is prolonged several days or saved, the early 
symptoms are of the inflammatory variety, as just de- 
scribed. The subsequent ones are referrable to nervous 
irritation. They vary from coma to an imperfect palsy of 
the arms and legs, and between these extremes are ob- 
served epileptic fits or tetanus. 

Among occasional results where life is saved are irrita- 
bility of the stomach, attended with constant vomiting of 
food, loss of the hair and disquamation of the cuticle, sore- 
ness and inflamation of the eyes,” &c. Ibid, 372. 
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It will be clearly perceived, we think, that the case be- 
fore us is defective in many ef the most prominent distine- 
tive symptoms described by the authors above quoted as 
most reliable in discriminating cases of poisoning by 
arsenic from those of disease produced by other causes. 
The symptoms exhibited in the present case are very few, 
and by no means create the clear and distinct impression 
upon the mind which is made by those described by au- 
thors on medical jurisprudence as peculiar to this particu- 
lar kind of poisoning. 

Passing this branch of the subject, we next proceed to 
the enquiry whether there are other circumstances in the 
case regarded as giving weight and force to the accusation. 
‘‘ There are particulars of moral conduct,” says the writer 
so often quoted, that “by writers on circumstantial evi- 
dence are considered as leading to important and well- 
grounded presumptions as motives to crime, declarations 
indicative of intention, preparations for the commission of 
crime, possession of the fruits of crime, refusal to account 
for appearances of suspicion, or unsatisfactory explanation 
of such appearances with evidence, indirectly confes- 
sional.” Wills, 55. 

“Tf it be proved that a party charged with crime has 
been placed in circumstances which commonly operate as 
inducements to commit the act in question; that he has 
so far yielded to the operation of those inducements as to 
have manifested the disposition to commit the particular 
crime ; that he has possessed the requisite means and op- 
portunities of effecting the object of his wishes; that re- 
cently after the commission of the act in question has be- 
come possessed of the fruits or other consequential advan- 
tages of the crime; if he be identified with the corpus de- 
licti by any conclusive mechanical circumstance as by the 
impression of his footsteps, &c., if there be relevant ap- 
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pearances of suspicion connected with his conduct, &c., 
such as he might reasonably be presumed to be able to 
account for, but which he will not and cannot explain, 
&e., &c., the concurrence of all or many of these urgent 
éireumstances naturally, reasonably and satistactorily es- 
tablishes the moral certainty of his personal guilt, if not 
with the same degree of assurance as if he had been seen 
to commit the deed, at least with all the assurance which 
the nature of the case and the vast majority of human ac- 
tions admit.” Wills, 250. 

Now, this part of the case is not only deficient and 
wanting in everything to create a presumption unfavor- 
able to the prisoner, but the proof of the person alleged to 
be poisoned removes and prevents a supposition of this 
even. “She and the prisoner never had a falling out, and 
were always on good terms.” She was a slave, too; had no 
money to tempt her destruction. There was nothing to 


gain—no fear of loss. 


‘Having thus considered the facts of the case and the 
law connected therewith, it may aid in the consideration 
of cases depending upon circumstantial evidence to refer 
to the rules and maxims which philosophic wisdom and 
judicial experience have laid down as safeguards of truth 
and justice with respect to evidence in general, and which 
apply with peculiar force to cases of the present character. 


_ “The facts alleged as the basis of the inference must be 
strictly connected with the factum probandum.” Wills, 
177. 

“The circumstances proved must lead to and establish 
to a moral certainty the particular hypothesis assigned, to 
account for them. In other words, the facts must be of 
such a nature that their existence is absolutely inconsis- 
tent with the non-existence of their alleged moral cause 
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and that they cannot be explained upon any other reason- 
able explanation.” Ibid, 187. 

‘“‘ The conclusion drawn from the premises assigned as its 
basis, must satisfactorily explain and account for all the 
facts to the exclusion of every other reasonable solution.” 
Ibid 187. 

“Ifthe cirenmstances are equally capable of solution upon 
the hypothesis of innocence, as upon that of guilt they ought 
to receive a favorable construction, and to be discarded as 
presumptions of guilt.” Jd¢d 187,-8. 

“If there be any reasonable doubt as to the proof of the 
corpus delicti, or as to the reality of the connection of the 
circumstances of evidence with the factum probandum, 
or as to the proper conclusion to be drawn from these cir- 
cumstances, it is safer and therefore better to err in ac- 
quitting than in convicting.” Jdid 189, 190. 

These rules are not needed to the conclusion we have ar- 
rived at in the present case. 

It has been seen very clearly, that there is no direct proof 
of poison traced to the prisoner from the beginning to the 
end of this transaetion—none of the fact of poisoning. That 
the indirect proof considered satisfactory in such cases— 
that of chemical analysis and tests applied to the matter 
ejected through the influence of the poison from the stom- 
ach and bowels, and of all moral circumstances is wanting. 
That the only fact relied upon, that of symptoms admitted 
in cases of this nature to be unsatisfactory and unreliable, 
in this case is particularly defective and unsatisfactory.— 
Where then is there ground for conviction? Without 
saying that there is none, we are clearly of opinion that 
there is not sufficient to justify the conviction, and that the 
prisoner is rightfully entitled to a new trial. 

The judgment will be reversed and the cause remanded 
éor a new trial and other proceedings to be had. 
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Frepericxk R. Corren anp Wiiuram G. Ponper, Apper- 
LANTS, v8. THE County Commissioners or Leon County, 
ET aL. APPELLEES. 


1. Under our State Constitution it is the appropriate function of the judicial 
department to decide whether a statute of the Legislature, be or be not consti- 
tational; but in deference to a co-ordinate branch of the Government, it ought 
never to nuilify a statute, except in a case free from doubt. 


2. In proceeding to define and determine the constitutional power of the Legis- 
lative department, it is proper to note the characteristic difference which marks 
our Federal and State Constitutions. Whilst the former contains only specific 
grants of powers, the latter makes a general grant of all the political power 
of the people, restrained only by specific reservations. Hence in determining 
upon the validity of statutes the acts of Congress are to be construed with 
greater stringency, than the acts passed by our General Assembly. 

$. No certain rule can be prescribed by which to determine when a work of in- 
ternal improvement shall be deemed to be embraced within the meaning of the 
phrase, “Cvunty purpose” as the same is used in the 4th clause of the 8tb ar. 
ticle of the Staie Constitution. Neither the locality of the work, nor the anti- 
Gipated benefit to be derived from it, is of itself a certain test ; but as furnishing 
a general rule, the concurrence of the two would seem to be required. 

4. Whether the 2d section of 8th article of the State Constitution imposes an im- 
perative restriction upon the taxing power of the General Assembly, and such 
an one as can be enforced by the judicial department, or whether it is nly dis- 

.eretionary. Quere / 

5. That the Pensacola and Georgia Railroad Company, is a private corporation, 
affords no valid reason why the shares of its capital stock, purchased by and 
on behalf of the County of Leon, should not be deemed to be the public prop- 
erty of the citizens of the County. 

6. The act of subscription to the capital stock of the Pensacola and Georgia Rail- 
road Company, by the Board of County Commissioners of Leon County, is 
within the meaning of the phrase “County purposes” as used in the Constitu- 
tion of the State. 

4. The word“ necessary” occurring in the 2d clause of the 8th article of the Con- 
stitution and by implication transferred to the 4th clause of the same article, 
when applied to the taxing power of the County authorities is to be takea 
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rather as an indication of a grant of diseretion, to be exercised within the ap- 
propriate limits of their general power, than asa restraint upon that power. 

8. The provision of the act, which required that a subscription to the Stock of the 
Railroad Company, by the County Commissioners, should depend upon a yote 
of the qualified voters of the county, was not a delegation to the people of leg- 
islative powers, but only a legitimate mode of obtaining an expression of the 
will of the constituent, as a guide for the action of the representative. 


9. The provision contained in the act, that each tax-payer should receive a remu- 
neration in the shape of Stock in the Railroad Company, equivalent to the 
amount of his tax assessment, is not in conflict with either the Ist or 24th claw: 
ses of our “ Declaration of Rights.” 


10. The provision of the act which authorizes the counties to issue Bonds for the 


purpose of raising money to pay for the stock to be purchased, does not contra- 
vene the letter or spirit of the 13th clause of the 13th article of the Constitu- 
tion, which prohibits the General Assembly from pledging the faith and credit 
of the State to raise funds in aid of Corporations. 


11. The 22d section of the act of the General Assembly of 1855, entitled “ An 
act to provide for and encourage a liberal system of Internal Improvements 
in this Stats,” declared to be constitutional. 


Appeal from Leon Circuit Court sitting in Chancery. 


Appellants filed their bill for an injunction to restrain 
the County Commissioners of Leon County from levyitig 
and collecting a tax imposed by them to meet an instalment 
of stock subscribed by the County in the Pensacola and 
Georgia Railroad Company. 


On presenting the bill, an injunction was granted, which 
however, was dissolved on the coming in of the answer, 
and the bill was dismised. 


The question presented by the pleadings for the decision 
of the Court, is, whether the General Assembly has the 
constitutional power to confer upon counties as attempted 
by the “ act to provide for and encourage a liberal system 
of Internal Improvements in this State,” passed in Janua- 
ry, 1855, the authority to subscribe for shares in the capi- 
tal stock of certain Railroad Companies, and impose and 
collect taxes for the payment thereof. 
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Jas. T. Archer and A. L. Woodward, for Appellees. 
DUPONT J., delivered the opinion of the Court. 


It would prove but a useless waste of words—an unpro-~ 
fitable expenditure of time—to engage in any labored 
effort to impress the importance of the question presented 
by this case for the adjudication of the court. 


. The bare announcement that it involves the construc- 
tion and interpretation to be given to certain clauses of 
the Constitution of the State—the fundamental law of the 
land—the embodiment of the delegated sovereignty of the 
people—is a sufficient guarantee that it has received at the 
hands of the court that calm, thorough and anxious con- 
sideration which befitted the occasion. Without, there- 
fore, indulging in the encomiums upon our republiean insti- 
tutions which usually constitute the exordium to efforts of 

is character, we the rather address ourselves at once to the 
Riiesier point involved in the ease, and, aided as we 
have been by the arguments and investigations of the able 
counsel engaged on either side, we shall endeavor, plainly 
and briefly as we may, to assign the reasons which have ope- 
rated to conduct our minds to the conclusion at which we 
have arrived. 

Before, however, entering upon the discussion of this 
point, it may not be inappropriate or unprofitable to con- 
sider and endeavor to define the legitimate power of the 
judicial department, when called upon to arrest the action 
of a co-ordinate branch of the government. Indeed, we 
deem a clear apprehension of the limits of this power not 
only essential to the harmony of the three great depart- 
ments which have been established by the fundamental 
Jaw as contained in their State Constitution, but absolutely 
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necessary for the very conservation of that instrument 
itself; for it has happened, and may again happen, that 
the arm which is invoked for the protection of that sacred 
palladium of our political rights may, from a misappre- 
hension of its legitimate functions, give it its most deadly 
wound. Instances are not lacking to show that the judici- 
ary, in essaying to shield the Constitution against the pre- 
sumed aggressions of the Legislature, has itself become 
the greater aggressor. Every enlightened court will be 
admonished by these instances, of how delicate a character 
is the duty imposed upon it, when called to decide upon 
the constitutionality of an act of the Legislature. While 
it is an essential element in the character of an indepen- 
dent judiciary firmly to maintain and resolutely to exer- 
cise its appropriate powers when properly invoked, it is 
equally its duty to be careful not rashly and inconsider- 
ately to trench upon or invade the precinets of the other 
departments of the government. 

That the judicial department is the proper power in the 
government to determine whether a statute be or be not 
constitutional will not, at this day, be questioned. That 
matter, though once mooted by no less a man than Thomas 
Jefferson, was put finally to rest by the decision in the 
case of Marbury vs. Madison, wherein C. J. Marshall gave 
jt the sanction of his great name. But it is a most grave 
and important power, not to be exercised lightly or rashly, 
nor in any case where it cannot be made to appear plainly 
that the Legislature has exceeded its powers. If there 
exist upon the mind of the court a reasonable doubt, that 
doubt must be given in favor of the law. In support of 
this position is the case of Hylton vs. the United States, 
3 Dallas R., 171, in which Mr. Justice Chase declares, “if 
the court have such power, I am free to declare that I will 
never exercise it but in a very clear case.” And in Cooper 
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vs. Telfair, 4 Dall., 14, Mr. Justice Washington ‘says, “the 
presumption must always be in favor of the validity of the 
laws, if the contrary is not clearly demonstrated.” In 
Fletcher vs. Peek, 8 Cranch R., 87, C. J. Marshall, who in 
the previous case of Marbury vs. Madison, had dwelt so y? 
strenuously upon not only the power but the duty of the 
judiciary to restrain the other departments within their 
appropriate boundaries, declared, “it is not on slight im- 
plication and vague conjecture that the Legislature is to 
be pronounced to have transcended its powers and its acts 
to be considered void. The opposition between the Con- 
stitution and the laws should be such that the Judge feels 
a clear and strong conviction of their incompatibility with 
each other.” 

In further support of this position may be cited any 
number of decisions by the State courts. We shall refer 
to only a few of them, remarking, however, that if there 2 
be.one to be found which constitutes an exception to the 
general doctrine, it has escaped our search. In Adams vs. 
Howe, 14 Mass. R., 345, the doctrine is thus stated: “The 
Legislature is, in the first instance, to be the judge of its 
6wn constitutional powers, and it is only when manifest 
assumption of authority or misapprehension of it shall 
clearly appear that the judicial power will refuse to exe- 
cute the law.” In Wellington vs. Petitioners, &c., 16 
Pick. R., 95, the samie court announce their determination 
“never to declare a statute void unless the nullity and in- 
validity of the act are placed, in their judgment, beyond 
réasonable doubt. In the case of City of Louisville vs. ye 
Hiatt, 2 Mon. 170, the Court of Appeals of Kentucky, say: 
“Tf it be doubtful or questionable whether the legislative 
power has exceeded its limits, the judiciary cannot inter- 
fere, though it may. not be satisfied that-the act is consti- 
tutional.” The same doctrine is again announced by that 
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court in the case of Lexington vs. McQuillan’s heirs—9 
Dan., 514—they declare: ‘‘We should be justly charge- 
able with wandering from the appropriate sphere of the 
judicial department were we, by subtle elaboration of ab- 
stract principles and metaphysical doubts and difficulties, 
to endeavor to show that such a power may be question- 
able, and on such unstable and injudicious ground to defy 
and overrule the public will, as clearly announced by the 
legislative organ.” 

In the case of Police Jury vs. Succession of McDonough, 
decided in the Supreme Court of Louisiana and reported 
in 8th Lous. An. Reports, 341, Slidell, C. J., says: It is 
true, that if a statute passed by the Legislature is not war- 
ranted by the powers vested in that body, such act cannot 
have the force of law, and it is the solemn duty of the ju- 
diciary so to declare it when an attempt is made through 
the judiciary to enforce it. But this is a most grave judi- 
cial power, not to be exercised lightly nor in any case 
where it cannot be made to appear plainly that the Legis- 
lature has exceeded its powers. In just deference to a co- 
ordinate department of the government, it is always to be 
presumed that a statute is conformable to the Constitution 
and has the form of law until the contrary is clearly 
shown.” 

Ranny, J., in delivering the opinion in the case of the 
Cincinnati, Wilmington and Zanesville Railroad Company 
vs. the Commissioners of Clinton county, reported in Ist 
Ohio State Reports, 77, has placed this matter in such 
strong light that we cannot resist a further citation, even 
at the hazard of being considered unnecessarily prolix. 
He says: “But while the right and duty of interference in 
a proper case are thus undeniably clear, the principles by 
which a court should be guided in such an enquiry are 
equally clear, both upon principle and authority. Itis 
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never to be forgotten that the presumption is always in 
favor of the validity of the law, and it is only when mani- 
fest assumption of authority and clear incompatibility be- 
tween the Constitution and the law appear that the judi- 
cial power can refuse to execute it, which interference can 
never be permitted in a doubtful case; and this results 
from the very nature of the question involved in the en- 
quiry. The Legislature is of necessity, in the first in- 
stance, to be the judge of its own constitutional powers, 
Its members act under an oath to support the Constitu- 
tion, and in. every way under responsibilities as great as 
judicial officers. Their manifest duty is never to exercise 
a power of doubtful constitutionality. Doubt in their case, 
as in that of the courts, should be conclusive against all 
affirmative action. This being their duty, we are bound 
in all cases to presume they have regarded it, and that 
they are clearly convinced of their power to pass a law 
before they put it in the statute book.” 
But why multiply authority to sustain a proposition so 
lain—so reasonable and perfectly conclusive to the mind 
of any one, who has the slightest apprehension of the prin- 
ciples underlying the great fabric of a Republican Govern- 
ment? Upon the rigid observance ofthe principles em- 
braced in this proposition, depends the harmony of the 
great departments of the government. Violate it, and soon 
they will be seen like errant spheres madly shooting from 
their appropriate orbits, and engendering passion, strife, 
embarrassment, confusion, uncertainty, where there should 
alone exist love, peace, union, concord and co-operation. 
The Constitutional power of the General Assembly to 
confer upon the several counties of this State as they have 
attempted to do by the enactment of the 22d section of the 
act of 1855, entitled “‘ an act to provide for and encourage 
a liberal system of Internal Improvements in this State,” 
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the authority to subscribe for shares in the capital stock of 
certain Ra:lroad Companies therein referred to, and to 
provide by taxation through their respective Boards of 
County Commissioners, for the liquidation of the debt so to 
be incurred, is the particular question submitted for our 
decision. 

In order to a better understanding of the argument, and 
as in its progress we shall have occasion to refer specially 
to its provisions, it may be proper toset forth the sec- 
tion in full. Itis as follows: 

“ Sro. 22. Be it further enacted, That it shall be law- 
ful for the Board of County Commissioners of any County, 
or the Mayor and Council of any City, or the Trustees of 
any Town, through or near which such Railroad or their 
extensions may pass or in which they may terminate, and 


they are hereby authorized te subscribe and hold stock in 


said Company, upon the same terms and conditions, and 
subject to the same restrictions as other stockholders: Pro- 
vided, it shall be first submitted to the vote of the legal 
voters of said County, City, or Town, to be held and taken 
at such times and places, and in such a manner, as said 
authorities respectively may appoint, whether or not stock 
shall be taken; and if when the vote be thus taken it shall 
appear that a majority of the votes shall be in favor of such 
subscription, it shall thereupon be lawful for the board of 
county commissioners, city or town authorities, by agents 
by them appointed, to subscribe and take in such company 
such am amount of stock as they shall determine: Provided, 
That in no case of county subscription the amount shall 
exceed fitty per cent of the cost of construction through 
sail county ; and to issue the bonds of said county, city or 
town, payable with interest at such times and places as 
they may deem proper, and dispose of the same for the pay- 
ment of such subscription, pledging the faith and resour. 
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‘ees of said county, city or town, for the payment of such 
Bonds and interest, and they shall from time to time, levy 
and collect such a tax as shall be necessary to pay the in- 
stalments of interest on* the bonds, as the same become 
due, or to create a sinking fund for the gradual reduction 
of the same: Provided, That the rate of interest shall not 
exceed ten per centum per annum; or funds may be raised 
by such Boartl of County Commissioners, or city or town 
authorities, by tax, in such sums or instalments as will 
meet such subscriptions and the receipt for the payment 
of such tax, shall entitle the payers thereof for every one 
hundred dollars so paid, to have one share or more, as the 
ease may be, of the stock sosubscribed by said county 
commissioners, city or town, in said company. and which 
receipts shall be assignable. Nostock held by any county, 


city or town, shall be asssignable by said county, city or. 


town until the bonds issued for the purpose of procuring 
fands for the payment of said county, city or town subscrip- 
tion, shall be paid, except in exchange for such bonds.” 
The counsel for the appellants, contesting the exercise of 
this power by the General Assembly, have cited us to seve- 
ral general principles of government which, even if they 


were not expressly enunciated in our “Declaration of 


Rights,” are of too universal acceptation in this country 
to admit of any question as to their correctness. Among 
the propositions thus cited is the one “that all political 

er is inherent in the people.” While we readily ad- 
mit the truth of this proposition, we by no mean concur 
in the application which has been made of it, or in the ar- 
gument attempted to be deduced therefrom. If we cor- 
rectly apprehend the use intended to be made of this po- 
litical axiom, it was to assimilate the Federal and State 
Constitutions and to invoke the same stringency of con- 
struction when applied to the one as to the other. But 














TERM AT TALLAHASSEE, 1856 + 610 











— smntnaienceatassinet ——_ 
Cotton et al. vs. The Co. Commissioners of Leon Co. et al—Opinion of Court 











there exists a manifest difference in the very elements of 

the two instruments, and this elemental difference induces 

also a difference in the rules of construction to be applied 

to either instrument. Whilst the Federal Constitution con- 

tains only specific grants of powers, coupled with a gene- 

ral reservation, the State Constitution makes a general 

grant of all the political power of the people, restricted 

only by specific reservations. This characteristic differ- 

ence will be readily perceived by a bare reference to the 

two instruments. In the 8th section of the first article of 
the Federal Constitution is enumerated specially the seve- 
ral powers delegated to the legislative department of the ' 
General Government. But, so jealous were the people of 

the respective States, that, not conteat with this special 

enumeration of the powers intended to be granted, they 

. afterwards fortified their reserved rights by an affirmative 

declaration, in the nature of an amendment to that instru- 

ment, “that the powers not delegated to the United States 

by the Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people.” 

Here, as before remarked, is a specific grant, with a gene- 

ral reservation. In section 1st of article 2nd, in our State 

Constitution, may be found the grant of power which the 

people have delegated to the State government. It is 

couched in these terms: 

“The powers of the government of the State of Florida 
shall be divided into three distinct departments, and each 
of them confined to a separate body of magistracy, to wit: 
those which are legislative to one; those which are execu- 
tive to another, and those which are judicial to another.” 

This is certainly a full, entire and express grant of alZ po- 
litical power, and may be correctly denominated a gene- 
ral grant; but, in the 27th clause of the first article con- 
efituting the “ Declaration of Rights,” is contained the re- 
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striction upon that grant, ond that elause is in the follow- 
ing words, viz: 


“That to guard against transgressions upon the rights of 
the people, we declare that everything in this article is ex- 
cepted out of the general powers of government, and shal) 
forever remain inviolate’; and that all laws contrary there- 
to, or to the following provisions, shall be void.” 


Here, then, is a general grant of powers, coupled with 
specific restrictions, and this comparison serves to verify 
the characteristic difference existing between the two in- 
struments, as before announced. Indeed, all writers who 
have commented upon the subject, readily admit the ele- 
miental difference and freely recognize the difference to be 
observed in applying the rules of construction. 


“Without further elaboration of the general propositions 
assumed by the counsel for the appellants, we now address 
ourselves to the specific objections alleged in argument 
against the power of the General Assembly to pass the 
section of the act of 1855 complained of. The main argn- 
ment of the appellants is based upon the assumption that 
the first and second clauses of the 8th article of the State 
Constitution contain restrictions upon the taxing power of 
the General Assembly, and that by implication, if not ex- 
pressly, all these restrictions are applicable to and control 
the taxing power of the county authorities. The sections 
referred to are in these words: 

“Ist. The General Assembly shall devise and adopt a 
system of revenue, having regard to an equal and uniform 
mode of taxation, to be general throughout the State.” 

“9nd. No other or greater amount of tax or revenue 
shall at any time be levied than may be required for the 
necessary expense of government.” 

The fourth section of the same article, which contains 
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the only special delegation of power to the counties to tax, 
is in these words: 

‘The General Assembly shall have power to authorize 
the several counties and incorporated towns to impose 
taxes for county and corporation purposes, respectively, 
and all property shall be taxed upon the principles estab- 
lished in regard to State taxation.” 

Now, without undertaking to decide, or even to intimate 
an opinion, whether the second clause, above referred to, 
does indeed impose a peremptory restriction, and such 
an one as can be practically enforced by the judiciary 
against the general taxing power delegated to the General 
Assembly, we may, fer the sake of argument, admit that 
it is a restriction and constitutes one of the principles ap- 
plicable to the taxing power of the counties, as referred to 
in the 4th clause of the 8th article. That article may then 
be read thus: 

“The General Assembly shall have power to authorize 
the several counties and incorporated towns of this State 
to impose taxes for county and corporation purposes re- 
spectively ; and all property shall be taxed according to 
an equal and uniform mode of taxation, to be general 
throughout the county; and no other or greater amount 
of revenue shall at any time be levied than may be re- 
quired for necessary county purposes.” 

This exposition and interpretation of the fourth clause 
places the matter in the very strongest light contended for 
on the part of the appellants, and accords to themall the le- 
gitimate fruits of their argument upon this objection. It 
will readily be perceived, then, that the whole argument 
is narrowed down to the simple enquiry whether or not 
the act complained against, to wit: the subscription for 
shares of stock in the Georgia and. Pensacola Railroad 
Company by the Board of County Commissioners of Leon 
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county is legitimately a county purpose, within the mean- 
ing of the said 4th clause of the 8th article of the Consti- 
tution. We think that it is, and, in order to demonstrate 
the correctness of this conclusion, it may be proper to note 
the difference existing between the ordinary expenses of 
the State and county organizations. While the ordinary 
expenses of the former are mainly induced by the neces- 
sary support of the officers required to conduct the busi- 
ness appertaining to the three great departments of the 
government respectively, that of the latter is confined al- 
most exclusively to the improvement of the social condition 
of the citizens, there being no salaried officers to support. 
The Constitution does not attempt to give a definition to 
the term “county parpose,” and to obtain a correct inter- 
pretation of that phrase we must look to the contempora- 
neous legislation upon that subject and the uniform action 
of the county courts under the territorial government. By 
this reference it will be abundantly demonstrated, that at 
that day county purposes were taken to embrace princi- 
pally the erection and repair of court houses and jails, the 
opening and maintaining public thoroughfares within the 
limits of their respective counties, by opening roads, build- 
ing bridges and causeways, and keeping the same in re- 
pair, licensing and regulating ferries and toll-bridges, &c. 
It is thus seen, that the entire subject of highways was 
at the time of the constitution, an object peculiarly within 
the jurisdiction of the county authorities, and we are hence 
warranted in the assumption that it was so understood by 
the Convention when they used the phrase, “county pur- 
poses.” But we do not understand the appellants to differ 
from us in this interpretation, when applied to ordinary 
roads and bridges throngh a county—the objection is, 
only when it is sought to apply it to a “ Railroad.” Up- 
on what sound principle this particular species of thorough- 
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fare is to be withdrawn from the interpretation of the phrase 
before referred, we are at a loss to perceive. Surely it will 
note seriously contended that while the County authori- 
ties are permitted in the erection of their court houses and 
jails, to avail themselves of the improvements in architee- 
ture brought about by the advancement so rapidly going on 
in the arts and sciences, they shall be precluded from avail- 
ing themselves of the benefits resulting from the most mag- 
nificent discovery of the age. With almost as good reason 
might it be insisted, that they should confine their citizens 
to treading the tortuous windings of the Indian’s “ trail” 
or to the little less primitive thoroughfare of the Pioneer’s 
“bridle way.” But not to do injustice to the argument of | 
the appellants, we remark that the objection seems to be, 
not so much to the particular nature of the work as to the 
fact, that it is not wholly confined within the territorial 
limits of the county, and was therefore not embraced in the 
phrase “‘ county purpose.” The counsel who closed the dr- 
gument for the appellants, contended that the test to be ap- 
plied to the work as determining its character in this res- 
pect, was its locality, while the counsel for the respon- 
dents insisted that the true test was to be found in the an- 
ticipated benefits. We think that neither the one o the 
other of these tests, taken by themselves, will furnish the 
correct rule, but as a general rule that it requires a concur- 
rence of both, for it will readily strike the mind of every 
one, that a great enterprize may be embraced entirely with- 
in the limits of a county, and therefore exclusively local, 
without in the slightest degree being entitled to the distine- 
tive character of a county purpose. While on the other 
hand, another enterprize though entirely without the coun- 
ty limits, may confer innumerable benefits upon, and ad- 
vance the best interests of the county, with as little claim 
to the character of a county enterprize. Indeed it would 
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be. as unprofitable as it is dangerous to attempt to prescribe 
any definite rule to be looked to as furnishing the correct 
test on this subject. Itis better not to essay to cineum- 
scribe by fixed rules, that which no human intellect can 
fully embrace. Wisdom would counsel, that each case of 
this kind should be decided as it may arise, untrammelled 
by the decision of the preceding one. 

,. Another argument used to show that the object contem- 
plated by the county subscription does not come within 
the meaning of the phrase “ county purpose” was that the 
corporation whose stock was subscribed for, was a private 
corporation. We do not think the argument at all conclu- 
sive, for though it be true that the Georgia and Pensacola 
Railroad Company be a private corporation, yet the stock 
purchased by the county is certainly public property, and 
belongs to the citizens of the county, in the proportion of 
their respective contributions by way of taxes. In further 
elaboration of our views on this subject, we take it for gran- 
ted thatno one would seriously contest the right of the 
county to construct a Railroad to be located wholly within 
her territorial limits, provided she possessed the means of 
herself. Now, ifthis be admitted, then the point is yielded 
gs to the character of the object to be attained, and the only 
question that can arise, is, as to the lawfulness of the means 
to be employed. In this view of the case, we can discover 
no objection in the absence of the ability in herself to effect 
the object, that she should invite the co-operation, not only 
of contiguous counties, but even of individual capital and 
enterprize. 

__ The two objections now under consideration, viz: that 
the purpose of the subscription was not a “county purpose,” 
and “ that the corporation through whose agency the road 
was expected to be built was a private corporation,” both 
came up for consideration in the case of Nicol et al. vs. 
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Mayor and Aldermen of Nashville, 9 Humph. R., 252, and 
were so fully discussed, that we feel ourselves constrained 
to cite somewhat at large from the report of the case. The 
Judge who delivered the opinion in that case, after statin 

the two objections, goes on to remark: ‘ This 29th see- 
tion of the second article of our Constitution provides, that 
the General Assembly shall have power to authorize the 
several counties and incorporated towns in the State, to 
impose taxes for county and corporation purposes, respec 
tively, in such manner as shall be prescribed by law; and 
all property shall be taxed according to its value, upon the 
principles established in regard to state taxation.” It may 
here be noted that this provision in the Tennessee consti- 
tution is almost in the very words, and certainly embodies 
the very spirit of the provision contained in the 4th clause 
of the 8th article of our constitution. The Judge goes on 
to say “the reason why this clause was embraced in our 
constitution,,; those contemporaneous with its formation 
know to have been, that doubts had been suggested by the 
highest Judicial tribunal of the State, as to whether the 
taxing power could be delegated by the Legislature to the 
counties, and to the incorporated towns, and the clause was 
intended to remove these doubts.” Addressing himself 
particularly to the points under consideration, he proceeds 
—‘‘Is the making of the road from Nashville to Chattanoo- 
ga a corporation purpose of the town of Nashville? What 
is a corporation purpose of the town of Nashville? Gen- 
eral definitions, are always difficult to be given with pre- 
cision and accuracy, especially where they have to cover 
as extensive ground as that embraced by the expression, 
“corporation purposes.” I shall therefore not attempt to 
specify what are corporation purposes of the city of Nash- 
ville; they are and may be made to be as numerous and 
diversified as may be found requisite by experience, to pro- 
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mote the peace, comfort and prosperity of its corporation, and 
anything which promotes these things, is or may be constitu- 
ted a legitimate corporate purpose.” * * * “Such are 
all facilities of canals, roads, the improvement of rivers, by 
which their navigable use is extended, by all which the 
eommercial interests of a town is increased and expanded 
by reason of the increased facilities of communications thus 
furnished, by means of which, the wealth of its populators 
individually ana collectively is increased with a consequent 
increase of the comforts and enjoyments of life.” 

It is true these improvements must have some connex- 
ion with the corporate town claiming them as corporate 
purposes more direct than that which would result from 
the general increased prosperity of the country by reason 
of such improvements, made without a direct reference to 
or indirect connexion with the town. That is, the im- 
provement claimed to be a corporate purpose, of the char- 
acter under discussion, must have such relation to the 
town as to be the medium through which this prosperity is 
attained. It must begin or terminate at the town, or pass 
through or so near to it as to be capable of effecting its di- 
rect interests. It would seem to be an incontestable truth, 
that a corporate town, is deeply interested in the making 
of any road or other means of transportation and travel 
whereby the facilities of its commerce are increased—and, 
if it be so interested, why shall it not become a corporate 
purpose to have them made? It would really seem almost 
useless to argue in favor of it. Is there anything illegal in 
it? Is there anything against good morals in it? Is there 
anything against public good in it? Surely not. A town 
is situated ten miles from a navigable stream. It is obvi- 
ous that it would be a matter of great importance to the 
-town, its commerce and general prosperity, to have a rail- 
road or McAdamized road to the river. It concerns no 
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one else but this town, afi no one else will make it. Shall 
it not become a corporate purpose of this town to make it, 
if it be able? Surely no one will deny but that it may.”* * * 
“Tf a corporation may make the road, may it not join with 
others to make it? Ifthe undertaking be too expensive to 
be carried into execution by the corporation itself, or, if 
others be desirous of uniting with it for the effectuating of 
the design, why may they not unite? Again, it may be 
asked, is there anything wrong in this? Is there anything 
against the public good in this? Is there anything against 
law in this? Surely not.” 

These views are so smply and forcibly expressed, and at 
the same time are so pertinent to the points under discus- 
sion, that we have, at the hazard of extending this opinion 
to an unreasonable length, deemed it profitable to refer to 
and cite them fully. 

Slidell, C. J., of the Supreme Court of Louisiana, ex- 
pressed similar views upon the same point, which arose in 
the case of Police Jury vs. Succession of McDonough, (8 
Louisiana An. Reports, 341,) which was decided as late as 
the year 1853. Referring to the enquiry what are county 
purposes, he remarks: “This question is not a new one; 
on the contrary, it has been frequently subjected to rigor- 
ous judicial investigation, and its answer may be satisfac- 
torily found in the illustrations which are presented in de- 
cided cases. Thus, in the case of Goddin vs. Crump, 8 
Leigh’s Virginia Reports, the improvement of James and 
Kanawha rivers was considefed, as regards the city of Rich- 
mond, a local purpose by reason of its connexion with the 
commercial prosperity of that city.” 

After citing the observations of Tucker, J., in [the last 
foregoing case, and several others to the same point, he 
proceeds to express the following enlightened views: “If 
the decisions cited be true exponents of the law, as we 
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think they are, their applicatioltto the present case is ob- 
vious. The contemplated railroad passes through the ter- 
ritorial limits of this corporation and has one of its ter. 
mint there. If the enterprize is successful, the results 
which have been experienced in other towns and sections 
of the Union may be realized here. Its facilities of com- 
merce may be enhanced. An impulse to industry within 
its limits may be given—its population augmented—its 
lands rise in value. Whether these prosperous results 
will ensue, is in the womb of the future. But it is evident 
that the Legislature expected them, and it is clear that the 
police jury and a majority of the voters so thought. The 
Legislature plainly declared such an enterprize to be with- 
in the range of their corporate purposes. The police jury, 
acting under the legislative sanction, declared by their or- 
dinance their opinion that the measure would conduce to 
the interests of their locality, and a majority of the tax-pay- 
ers have concurred in that opinion. Whether their expec- 
tation is false or well founded is not, under such a state of 
legislation, a judicial question. We take it to bea well 
settled principle, that if the Legislature can constitu- 
tionally exercise a power, it is to be presumed by the judi- 
ciary, in just deference to a co-ordinate branch of the gov- 
ernment, that in the particular case it was exercised dis- 
creetly and with a deliberate and just regard to the inter- 
ests of its citizens.”—(Citing the opinion of C. J. Shaw, in 
the case of Norwich vs. The County Commissioners, 13 
Pick, 62.) 

We might cite several other cases, going to illustrate the 
meaning of the term “county purposes,” but we deem the 
foregoing sufficient to warrant us in declaring the act of 
subscription to the capital stock of the Georgia and Pen- 
sacola Railroad Company, by the Board of County Com- 
missioners of Leon county, to be fully within the letter 
and spirit of that phrase. 
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It was urged with much earnestness at bar, that the 
word “ necessary,” in the connection in which it occurs in 
the 2nd clause of the 8th article of the Constitution, and 
by implication transferred to the 4th clause of the same 
article, qualifies the term “‘ county purposes ” occurring in 
the latter clause, and that it ought to exercise a potent in- 
fluence in determining the true meaning of that term. It 
was argued that the word necessary, in this connection, 
must be taken to limit the action of the county authorities 
to such purposes only as were indispensable to promote the 
interests of the county. In other words, that it restrained 
their action to the superintendence of the ordinary affairs 
of the county. However this may be when applied to the — 
expenses of the State government, (of which we desire to 
intimate no opinion,) we are very clear, that as applid to 
the counties, the term does not have the effect contended 
for. The word necessary is an adjective possessing degrees. 
A thing or purpose may be necessary, more necessary, i 
dispensably necessary. An object simply necessary to 
subserve the interests of a county is as much a “ county 
purpose” as though that object were indispensably neces- 
sary. We do not see that a reference to the term furnishes 
any light to the interpretation of the phrase “‘ county pur- 
pose,” or that it serves in the slightest degree to fix or 
limit the true meaning of that phrase. If, indeed, it had 
any distinctive meaning in the connection to which it is 
sought to apply it, (and we are rather of the opinion that 
it has,) we are inelined to think that that Meaning is pre. 
cisely the reverse of that contended for in the argument 
for the appellants, and that it is rather the indication of a 
grant of discretionary power, to be exercised by the county 
authorities within the appropriate limits of their general 
powers, than a restraint upon those powers. 

As pertinent to the matter under discussion, we cannot 
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more forcibly express our views than by citing the very lu- 
cid comments of Chancellor Kent upon a kindred subject, 
to wit: the constitutional powers of the Federal Govern- 
ment. We remark incidentally however, that while we 
fully adopt the logic of the distinguished commentator, we 
by no means desire to be considered as sanctioning his ap- 
plication of it. The reasoning may be perfectly sound 
when applied to a government of general powers, such as 
is our State government, and yet wholly fatal and incon- 
clusive when applied toa government possessing only 
enumerated powers, such as is the Federal Government. 
He says—“ The constitution has not left the right of Con- 
gress to employ necessary means for the execution of its 
powers to general reasoning. It is expressly authorized to 
employ such means; and necessary means, in the sense of 
the constitution, does not import an absolute physical ne- 
ity so strong that one thing cannot exist without the 
other It stands for any means calculated to produce the 
d, The word necessary admits of all degrees of compar- 
ison’ A thing may be necessary, or very necessary, or ab- 
solutely and indispensably necessary. The word is used in 
Various senses, and in its construction the subject, the con- 
text, the intention, are all to be taken into view. The pow- 
ers of the government were given for the welfare of the na- 
tion. They were intended to endure for ages to come, and 
to- be adapted to the various crises of human affais. To pre- 
scribe the specific means by which government should in 
all future time execute its powers, and to confine the choice 
of means to such narrow limits as should not leave it in the 
power of Congress to adopt any which might be appropri- 
ate and conducive to the end, would be most unwise and 
a because it would be an attempt to provide by 
mmutable rules, for exigences which if foreseen at all must 
have been seen dimly, and would deprive the legislature of. 
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the capacity to avail itself of experience or to exercise its 
reason and accommodate its legislation to circumstances. 
If the end be legitimate and within the scope of the con- 
stitution, all means which are appropriate and adapted to 
this end, and which are not prohibited are lawful.” 1 Kent 
Com. 252. Thes views are as logical in expression, as they 
are beautiful in conception, and appropriately applied, 
are overwhelmingly conclusive. We belong not to the lat- 
itudinarian school, but ourevery lesson on the subject of 
government has taught us to discriminate the distinctive 
elemental nature of the Federal and State organizations. 
While the one is simply a confederation of separate and in- 
dependent political sovereignties, each striving for the mas- . 
tery—the other is the pure embodiment of the will of the 
people, and constitutes a unit. 

Accustomed to witness the ceaseless conflicts of opposing 
powers, whether our eyes be turned to our own Federal or- 
ganization, or to the monarchical governments of Europe, 
we have learned to give expression to our political jealousy 
without duly considering the appropiateness of its applica- 
tion. Here under our State government we have no exact- 
ing John—no jealous and determined Baron. The people’s 
breath creates the sovereign. The people’s breath can de- 
molish it. All these harsh epithets then, so richly abound- 
ing in one of the dissenting opinions, cited at the argument 
of this case—such as “ piracy,” “‘ licensed robbery,” * spo- 
liation by a dominant faction,” and the like, we conceive 
to have been uncalled for, in the connection in which they 
are to be found, and are to be admitted, rather for spici- 
ness, than for their rhetorical taste or political applica- 
bility. 

Another objection urged against the validity of the act 
of subscription to the stock of the railroad company, and 
one that at the first blush is rather imposing and plausi- 
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ble, is, that by the terms of the statute its operating vi- 
tality was made to depend wholly upon the votes of the 
people. The position assumed in the argument was, that 
this act of submission amounted in fact to a virtual dele- 
gation of the taxing power to the people, and therefore a 
clear violation of those clauses of the Constitution which 
confines the exercise of that power to the General Assem- 
bly, and by their permission to the respective county au- 
thorities. If the view taken of this subject by the appel- 
Jants were correct, and it be true that the act in ques- 
tion does delegate to the people the authority to make sub- 
scription and the consequent power to levy taxes to pay 
for the same, we have no hesitancy in declaring such an 
act of the Legislature to be a palpable infraction of the 
Constitution, and one that would demand the prompt in- 
terposition of the judiciary. It would clearly be chang- 
ing the essential character of our political institutions by 
converting a representative government into a pure de- 
mocracy. But such is not the view which we have taken 
of the provision in that act. We can discover nothing in 
it which bears even a semblance to a delegation of legisla- 
tive power. The only operation of that provision is to ob- 
tain, in a perfectly legitimate mode, the expression of the 
will of the constituent as a guide for the action of the re- 
presentative. Is there anything in this violative of the 
principles of republican government, or abhorrent to our 
ideas of popular rights? Indeed, if there be one principle 
of government more jealously maintained—one more ear- 
nestly insisted upon—one of more universal acceptation 
than another—it is, that ‘‘the representative is bound by 
the will of the constituent.” This principle constitutes the 
foundation of all representative governments; and there 
are those now on the stage of action who vividly remem- 
sber the shock that was given to the popular mind when a 
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high functionary of the Federal Government, some years 
since, gave utterance to the sentiment, “that the arm of 
the representative ought not to be palsied by the will of 
his constituents.” We have looked into the act critically, 
with a view to ascertain if it is in fact obnoxious to 
the objection under consideration. After authorizing the 
Board of County Commissioners of any county to sub- 
scribe for the stock of such railroads as are therein referred 
to, the act contains a proviso in these words: “ Provided, 
It shall be first submitted to the vote of the legal voters of 
said county, city or town, to be held and taken at such 
times and places and in such a manner as said authorities 
respectively may appoint, whether or not stock shall be . 
taken ; and, if when the vote be thus taken, it shall appear 
that a majority of the voters sball be in favor of such sub- 
scription, it shall thereupon be lawful for the Board of 
County Commissioners, city or town authorities, by agents 
by them appointed, to subscribe and take in such com- 
pany such an amount of stock as they shall determine.” 
It will be readily perceived, by a close attention to the 
phraseology of this proviso, that even should the vote be 
favorable’to the subscription, there is no express mandate 
in it making it the duty of the commissioners to subscribe. 
So far as the letter of the law is to determine its operation, 
it is very clear that a discretion is still left with them to 
refuse. How far, in this particular, the spirz¢ of the law 
shall control its letter, we do not undertake to decide, or 
even to intimate an opinion. But, be this as it may with 
regard to the act of subscription, we think there can exist 
no reasonable doubt but that the amount of subscription is 
still within the discretion of the Board of Commissioners, 
unaffected by the vote of the people. If we are correct in 
this construction, then it results undeniablythat the vote 
contemplated by the proviso can, in no proper sense, be 
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ed to be an act of leg‘slation. As upon the points 
hereinbefore discussed, we have upon the one now under 
consideration an array of precedents which conclusively 
settles the lawfulness of such a submission to the popular 
yote, whether it be objected to as “ the delegation of legis- 
lative power,” or as an act of “conditional legislation.” 
In the case of Police Jury vs. Succession of McDonongh, 
before referred to, this very point was discussed and set- 
tled. The court say: “Is such a submission really incon- 
sistent, as was suggested at bar, with the genius of our in- 
stitutions? If the Legislature could constitutionally con- 
fer. on the Police Jury authority to pass a taxing ordi- 
nance, it would seem rather a safeguard against oppres- 
sion, than the reverse, to qualify the power of requiring it 
to be exercised, with the approbation of a majority of 
those who are to bear the burden.”—(Citing De Tocque- 
ville, p- 65; White’s Dig. of the Laws of Mass., 1147; 2 
Gill’s Reporte, 19; 7 vol. West., L. J., 22; 8 ome 395; 
’ 10 Barr, 216.) 
The same point arose in the case of the Cincinnati, Wil- 
mington and Zanesville Railroad Company vs. the Com- 
missioners of Clinton County, hereinbefore referted to, and 
it. was similarly decided in favor of the law. In Ken. 
tucky, the precise point was ruled in the case of Talbot vs. 
Dent., 9 B. Mon., 526, and afterwards affirmed in the well 
eonsidered case of Slack vs. The Maysville and Lexington 
Mailroad Company, decided in 1851 and reported in 13 
B, Mon.,1. This precise point has frequently been before 
the courts in all its various phases, and, with scarcely an 
‘exception, has been uniformly ruled in favor of the law. 
But, if further authority be deemed necessary to put the 
question at rest, we refer to the concurrent action of the 
Federal ment and the State of Virginia with re- 
gard to etrocession of the county of Alexandria, in 
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the District of Columbia. The act of Congress of the 9th 
July, 1846, submitted the question of a retrocession to @ 
vote of the qualified electors of that county. Virginia had 
previously enacted a law signifying her willingness to 
receive back the county whenever the Congress of the 
United States should see proper to retroceed the same. 
Congress enacted the law of the 9th July, 1846, submit- 
ting the question of retrocession to the qualified voters of 
the county, providing the machinery for the election, and 
enacting, that if a majority of the voters should be against 
accepting the provisions of the act, it should be void and 
of no effect ; but if a majority should be in favor of accept- 
ing, then it should be in full force; and, in that event, it - 
should be the duty of the President to inform the Gover- 
nor of Virginia of the result, and that the law was conse- 
quently in force. After stating the facts of that case, the 
Supreme Court of Pennsylvania forcibly remarks: “Many 
of the most profound constitutional lawers of the Union 
were in Congress at that time, and the State of Virginia 
never hesitated to accept the retrocession, because the 
Congress of the United States delegated to the people the 
decision of the question. This act, under all the cireum- 
stances, must, therefore, be considered high authority as'a 
precedent in the development of the eonstitutional fune- 
tions of the legislative power.” 

It was further objected against the validity of the act of 
our Legislature, that by the terms of the 22d section, it 
was provided that each tax payer of the county should re- 
ceive a remuneration in the shape of stock in the Railroad 
Company, equivalent to the amount of his assessment, and 
the position was assumed that this provision was a clear 
infraction of the 1st and 14th clauses of our * Declaration 
of Rights” which were intended to secure to the citizen, the 
right “ of acquiring, possessing and protecting property.” 
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Fortunately for us, this is not a point now for the first time 
to be decided. It has been made in several of the many 
Railroad cases which have arisen in the States of the con- 
federacy, and has uniformly been adjudged in favor of the 
law. Without indulging in an argument of our own on 
thispoint, we will content ourselves with short extracts from 
the opinions in the two cases of * Police Jury vs. succes- 
sion of McDonough” and Talbot vs. Dent, before referred 
to in this opinion. 

In the first of the above named cases, the court says :— 
“the objection made to thelaw upon the ground that 
the stock subscribed for by the respective police juries 
is to go to the tax payers, as provided in section 4th, seems 
tous untenable. Inthe undestanding of practical men, 
this is surely no grievance. Its manifest object was to les- 
sen the burden of the tax-payer. Ifthe stock should prove 
worthless it imposes no additional burden upon the holder; 
it involves him inno further responsibility. Butif the 
stock should prove valuable, such value would be so much 
taken from the tax.” 

In the case of Talbot vs. Dent, the Supreme Court of Ken- 
tucky says—“ It is true it is somewhat an anomily for the 
governing power to levy atax for a particular purpose 
and at the same time, in a measure, reimburse him by the 
transfer of the thing paid for by the tax ; still if the govern- 
ment were under a valid obligation to pay, and had the 
right to meet this obligation by a tax upon its citizens, a 
contribution rateably assessed and levied for this public 
object, upon all the property of the citizens, would not lose 
its character of a tax, nor be less obligatory upon individ- 
uals, because the payment of it would entitle them respec- 
tively, to corresponding portions of the thing for which the 

-gévernment had contracted the debt or obligation, for the 
discharge of which the contribution was required.” These 
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views are so logically and forcibly expressed, and the mat- 
ter placed in so simple a light, that we deem it a work of 
supererrogation to add to them. 

It was further objected at bar that the provision con- 
tained in the 22d section of the act of 1855, which author- 
ized the counties to issue bonds for the purpose of raising 
the money necessary to pay for the stock purchased, was 
an infraction of the 13th clause of the 13th article of the 
constitution, which expressly prohibited the General As- 
sembly from pledging the faith and credit of the State, to 
raise fundsin aid of any corporation whatsoever. The ar. 
gument was this, that the letter of the clause confined the 
prohibition to the State only, yet its spz7z¢ made it appli- 
cable to, and equally binding upon the counties. We have 
before declined to determine how far a restriction plainly 
applicable to the exercise of power by the Legislature, shall 
be taken to affect the county, but for the sake of the argu- 
ment are willing to admit the position assumed, viz: That 
all the restrictions of the constitution which are expressly 
applied tothe legislative power of the State, are equally bind- 
ing upon the legislative powers of the counties. With the 
full advantage of this admission, however, we do not see 
that the objection urged is at all strengthened, for there 
is nothing in the provisions of the section referred to that 
authorizes the Board of County Commissioners to “ pledge 
the faith of the county to raise funds in aid of any corpo- 
ration whatsoever.” By an attentive reading of that sec- 
tion it will be seen that the bonds therein authorized to be 
issued, are not intended to raise funds “in nid of the cor- 
poration,” but expressly to provide the means by a dispo- 
sal of the same, to pay for the stock so to be purchased.— 
And it is equally apparent, that the authority to “ pledge 
the faith and resources of the county,” is to give credit to 
those bonds only, and not for the benefit of the company, 
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or for any other purpose whatsoever. We think therefore 
that the objection, however forcible it might bein the 
state of case assummed, does not apply to the law now un- 
der consideration. 

We have thus, at some length, gone over the several ob- 
jections alleged in argument against the validity of the 
particular séction of the act referred to. We have given 
to the objections afd the arguments in support of them 
the most deliberate consideration. We have taxed to the 
uttermost extent all our powers of discrimination. We 
have resorted for light to all of the decided cases within 
_our reach. We have scrutinized with anxious care and 

attention the powerful reasoning of the many able jurists, 
whose opinions are to be found in the books of reports, to 

discover, if we might, the great desideratum, truth; and, 
after the most laborious investigation, we are constrained 
to pronounce the particular section of the act in question 
to be perfectly compatible with the provisions of the Con- 
stitution, and therefore valid. If we should have erred in 
this conclusion, it will present an extraordinary instance 

of a most singular fatality attending the adjudication of a 

great constitutional question; for, it may be noted as a 

pregnant fact, that as often as the questions involved in 

this case have arisen for adjudication, they have received 
‘bnt one determination, and that in accordance with the 
conclueion arrived at in this case. The courts of Virginia, 
Massachusetts, Connecticut, Pennsylvania, Ohio, Ken- 
tucky, Tennessee, Mississippi and Louisiana all hold the 
same uniform language upon this subject; and if there be 
_asingle adjudication in opposition to our conclusion, as 
announced in this case, we have failed to have it brought 
to our notice. In the face of such an overwhelming and 
imposing array of authority, it would indeed have been 
‘most extraordinary, even if our own reasoning had tended 
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to conduct us to an opposite conclusion, not to have raised 
in our minds aserious doubt as to the correctness of that rea 
soning; and we are taught by the lessons hereinbefore in- 
culcated in regard to the appropriate function of the judi- 
ciary, that whenever, in the examination of a great constitu- 
tional question involving the exercise of powers by a co-or- 
dinate branch of the government, a rational doubt arises as 
to the validity of any particular act of that department, a 
proper and respectful regard and deference for the same 
would dictate an affirmation of the act. In the beautiful 
and forcible language of an eminent jurist, before referred 
to, “If a court, in such a case, were to annul the law while 
entertaining doubts upon ‘the subject, it would present » 
the absurdity of one department of the government over- 
turning in doubt what another had established in settled 
conviction, and to make the dubious constructions of the 
judiciary outweigh the fixed -conclusions of the General 
Assembly.” 

In order, however, to break the force and weaken the 
authority of the decided cases, it was.suggested at bar that 
those cases were adjudicated under constitutions essen- 
tially differing from ours; that the restrictions upon the 
legislative power to be found in our Constitution are more 
stringent than those imposed by any of the, Constitutions 
of the several States where those adjudications have been 
made, and that, therefore, they ought not to be considered 
as authority in this case. 

We have carefully examined the several State constitu- 
tions alluded to, and have not found that difference to ex- 
ist, which is contended for. In the majority of them, we 
find the restraints upon ‘the legislative department equally 
stringent, with those imposed by our own; and in several 
of them, they are even more stringent. 

Let the decree of the Chancellor be affirmed with costs. 
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: BALTZELL, C. J., delivered the following dissenting 
opinion : 


Differing with the majority of the court in their views 
expressed in this case, I proceed to give the reasons that 
operate with me for holding the adverse opinion. The 
county of Leon has imposed a tax to pay a subscription of 
gtock to this company, which is complained of as uncon- 
stitutional. By express provision of the Constitution, the 
principles established in regard to State taxation are made 
to apply to the counties when imposing ftaxes. Art. 8, 
sec. 4, Cons. 


Those principles are declared to be “equality and uni- 
formity in the mode of taxation.”—Sec. 1. 2ndly, “ That 
no other or greater amount of tax or revenue shall at any 
time be levied than may be required for the necessary ex- 
penses of government.”—Sec. 2. 3dly, “No money shall 
be drawn from the treasury bat in consequence of an ap- 
propriation by law, and a regular statement of the receipts 
and expenditures of all public monies shall be published 
and promulgated annually with the laws of the General 
Assembly.”—Sect. 3. 4thly, “The General Assembly 
shall not pledge the faith and credit of the State to raise 
funds in aid of any corporation whatever.”—Act 13, sec. 
13. 5thly, ‘Private property shall not be taken or ap- 
plied to public use unless just compensation be made 
therefor.”—Art. 1,sec. 14. 6th. “The General Assembly 
shall have power to authorize the counties and incorpo- 
rated towns of this State to impose taxes for county and 
corporation purposes respectively, and all property shall 
be taxed upon the principles established in regard to State 
taxation.” —Art. 8, sec. 4. 

These obviously provide a system and mode of action 
for the government, and regulation as well of the Legisla- 
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ture as of cities and counties. They impose upon them 
a duty of imperious and important character. They are, 
in the first place, before imposing a tax, to ascertain the 
“ necessary expenses” to which the State, city or county 
may be subject, so as not to levy “any other or greater 
amount than may be required.” When collected, the 
money is not to be withdrawn from the treasury except by 
appropriation; and, as a still farther security, they are all 
to publish a statement of their receipts and expenditures. 

It is not required of me, I trust, to define the terms ne- 
cessary expenses. They are clearly restrictive to an au- 
thority confided. They are terms of art, phrases well 
known in law in their application to trustees (the relation 
and capacity which the Legislature and these city and 
county officers hold to the people) as well as to executors, 
guardians and other officers. And their familiar use is in 
strict accordance with their legal acceptation. No one 
confined to necessary expenses regards himself at liberty 
to expend as largely as he would if relieved from such re- 
straint. 

Passing by the general question of the right of a county 
to construct a railroad, to be discussed hereafter, the ques- 
tion arises whether the construction of this railroad is a ne- 
cessary expense of the county of Leon? If it be so, then 
the law is in strange conflict with itself. It leaves to the 
option of a majority of the citizens to say whether the ex- 
penses shall be encountered—not that they are necessary. 
Now, this very option and choice is irreconcilable with 
the idea of necessary expense. If it was a fair expense, a 
necessary expense of the county, there was no option 
about the matter, and the Legislature should have di- 
rected peremptorily the discharge of the duty, and, in- 
deed, without a special law, the county authorities should 
have provided for it under the general authority confided 
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tothem. Ifa necessary expense, there was no permission 
. required, no sanction needed. Can a trustee refuse to 
meet a necessary expense of the trust confided to him; an 
executor of his estate; a guardian or parent a necessary 
expense of his ward or child? Is it at the option of any 
of these to refuse to meet a necessary expense, to provide 
for or reject it at pleasure? It may be requisite, in case 
of unnecessary expenses, to ask such permission. In case 
of necessary expenses there is none, and courts invariably 
compel their allowance and payment. 

A still more definite enquiry is presented on this poimt. 

By referring to the original charter of this Company 
passed in 1853, we find that they have authority to con- 
struct a road “ from the city of Pensacola or any other point 
or points on the waters of the Pensacola Bay in Florida, 
and running thence in an easterly direction to the western 
or southern boundary line of the State of Georgia.” By 
an amended charter in 1855, they have “ power to build 
an extension of their road toa junction with the Florida, 
Atlantic & Gulf Central Railroad, at or in the vicinity of 
Alligator, Columbia County,, and in case of their failure to 
construct their road to Alligator by the time the Pensacola 
and Georgia Railroad constructs its to that point, then to 
@ junction East of Alligator, or to the Florida Railroad on 
the most practicable route to Jacksonville onthe St. John’s 
river with an extension from a suitable point in Columbia 
County in a southern or southeasterly direction, to a suita- 
ble point of junction with a road which may be built 
from Amelia Island, on the Atlantic to the waters of Tampa 
Bay in South Florida. Also an extension to Crooked Riv- 
‘er at White Bluff on Apalachicola Bay in Middle Florida, 
‘and an’ extension to the waters of St. Andrews Bay in 
west Florida, also travel roads to the County Sites of Jef- 
ferson, Gadsden, and Jackson Counties, and to the Alabama 
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line from suitable points West of the Alabama river.”— 
Now will it be said that the construction of a road between 
the points here designated, (for this is the true question in 
the case,) is a necessary expense of the County of Leon.— 
It is not perceived what necessity there is ofa citizen of 
the County of Leon to have a road to and from these vari- 
ous points to Pensacola, to the Georgia line, to Alligator, to 
Jacksonville, to Tampa, to St. Andrews Bay, to Apalachi- 
cola Bay, and tothe Alabama line. Could he desire to 
transport himself or his cotton or other produce over such 
routes? A road without any beginning or end—a road 
with its work commenced inthe middle, pointing by its 
charter for its termini to the four points of the compass; 
but with no distinct indication where it is to go, where to 
begin, or where toend. And this is a necessary expense 
to a County having already without taxation, a railroad of 
only 20 miles in extent to the Gulf, giving her immediate 
and direct connection at all seasons of the year by steam 
boats and ships with every part of the civilized world.— 
Having unexampled advantages for transportation already 
secured, it is yet a necessary expense to get other com- 
munication, more expensive and more distant. 

The expense of the construétion of this road to these 
points, will probably reach 10 millions of dollars, yet to 
meet this necessary expense, the County has subscribed 
$100,000, a hundredth part of the sum required. 

If a necessary expense of the County, why is it that she - 
does not execute the work through her own officers? Why 
is it not her enterprise? Why does she not control, direct, 
supervise and manage it? Why not employ agents and 
workmen, pay and discharge them? If a necessary expense 
of the county, there is a commensurate liability. The very 
fact that others own the road and its appendages, have the 
superintendance, control, management and direction with- 
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out responsibility to the county authorities for disbursement 
of the funds, or failure to accomplish the work, or for em- 
ploying incompetent agents, shows that it is an expense of 
others and not [a necessary expense of the County of Leon. 

To sustain the constitutionality of the law, the majority 
of the Court quote from Kents commentaries an interpre- 
tation of the word “ necessary.” This is not the logic of 
Chancellor Kent. The whole passage is taken almost verba- 
tim from the opinion delivered by the Supreme Court of 
the U.S. in the case of McCullough vs. the State of Mary- 
land. There, the question was as to the constitutionality 
of the act of Congress establishing the Bank of the United 
States, which depended upon the grant made by the Con- 
stitution of the power to Congress “ to make all laws which 
shall be necessary and proper for carrying into exécution 
the foregoing laws,” such among others as to regulate com. 
merce with foreign nations—to declare war, maintain a na- 
vy, &c. It was in reference to this grant, the Supreme Court 
held that Congress was not confined in the choice of means, 
and that the words necessary means such as they thought 
proper to adopt. But the Chief Justice qualified the opin- 
ion with the following remarkable language to which we 
invite particular attention: ‘‘ The clause is placed among 
the powersof Congress not among the limitations on these 
powers.” “Itsterms purport to enlarge not to diminish the 
powers vested in the Government. It purports to be an ad- 
ditional power not a restriction on those already granted.” 
Again, “iftheir intention had been, by this clause, to re- 
strain the free use of means which might otherwise have 
been implied, that intention would have been inserted in 
another place and would have been expressed in terms re- 
sembling these, ** Jn carrying into ewecution the foregoing 
powers, and all others, dc.,no laws shall be passed but 
such as are necessary and proper.’ Had the intention 
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been to make this asian restrictive it conan unquestiona- 
bly have been so in form as well as in effect.” McCullough 
vs. State of Maryland, 4 Cond. Rep. 481. 

Except an express decision upon the case itself no lan- . 
guage could have been more appropriate, none more deci- 
sive of the very points at issue. Here we have limitation, 
restriction and dimunition. The Florida Convention seems 
indeed to have assumed this identical position as if acting 
on the very suggestion, only presenting it in more definite, 
explicit, and emphatic shape. For whilst the Chief Justice 
admits that if the words ‘* no laws shall be passed but such 
as are necessary” had been used, they would have limited 
and controlled the’ power, the constitution uses language 
more decided even, *‘no greater amount of tax shall be 
levied than may be required for the necessary expenses of 
government ;” thus designating in precise language, not 
only the power to be used, but the special object in refer- 
ence to which it shall be used, to which object it is strictly 
limited and confined. 

I next proceed to enquire as tothe operation of the 
clause of the constitution mazked as the4th, “ that the 
General Assembly shall not pledge the faiff® and credit 
of the State to raise funds in aid of any corporation whatso- 
ever.” 

The object of this is very clear, and its design very evi. 
dent. By preventing the State from creating debts or 
giving its credit in aid of a corporation, the necessity of 
imposing taxes on the citizens to pay such debts and 
thereby redeem its pledge and sustain its credit is avoided. 
This principle is clearly established as to State taxation, 
and we have already seen, expressly applied to the coun- 
ties and cities. If the question of the execution of bonds 
and pledging the resources of the counties were for adju- 
dication, it would be difficult to escape the operation of 
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this provision. As it, however, does not arise and is not 
presented by the boabrd. I decline the expression of an 
opinion, content to wait until judicial action may render 
this an appropriate and lawful duty. 

The fifth provision, “that private property shall not be 
taken and applied to public use, unless just compensation 
be made therefor,” has great weight with me, and but for 
the authorities holding a different view, I should regard it 
as conclusive. That the property of the citizen is taken 
by-force of this law is very clear. It is also to be applied 
to some use, either public or private. It is to be given to 
the corporation, so that the question arises whether the 
corporation is public or private. The distinction between 
public and private corporations is well established, and 
has reference to their powers and the purposes of their cre- 
ation. ‘They are public when created for public purposes 
only, connected with the administration of the government, 
and where the whole interests and franchises are the ex- 
elusive property and domain of the government. Over 
these the Legislature has power, not limited by the Con- 
‘stitution, to ee such modifications, extensions or re- 
straints as the general interests and public exigencies may 
require, without infringing private rights. All corpora- 
tions invested with subordinate powers for public pur- 

es fall within this class and are subject to legislative 
control. All other corporations are private. They exist 
by legislative grants, conferring powers, rights and privi- 
leges for special purposes. These grants are essentially 
contracts which the Legislature cannot impair or change 
without the consent of the corporation.” Ang. & Ames’ 
Corp., 927-28; Dart. Col. vs. Woodward, 4 Wh., 578. 

This corporation is then a private one, and money or 
property of the citizen taken and applied to its use is appro- 
priated to a priyate use, and thus a question of most 


. 














TERM AT TALLAHASSEE, 1856. 68% 


i ) 
| Cotten et al. vs. The Co. Commissioners of Leon Co. et al—Opinion of Court. 


— 





> 


serious import arises, whether the property of the eitizen 
may be taken by the State and applied to the use of some 
other private party. On this subject the higest tribunals 
of the country and most eminent jurists have expressed 
themselves in emphatic language. The Supreme Court of 
the United States say “that government ean scarcely be 
deemed to be free where the rights of property are left 
solely to the legislative body without any restraint. The 
fundamental maxims of a free governmentseem to require 
that the rights of personal liberty and private property 
should be held sacred. At least, no court of justice in this 
country would be warranted in assuming that the. power 
to violate and disregard them—a power so repugnant to 
the common principles of justice and civil liberty—lurked 
under any general grant of legislative authority, or ought 
to be implied from any general expressions of the will of 
the people.” 2 Peters, 656. It has never been allowed 
{says a distinguished member of the Court of Errors of 
New York) to be a rightful attribute of sovereignty in an 

government professing to be founded on fixed laws, how- 
ever despotic the form of government might be, to take 
the property of one individual or subject and bestow it 
upon another. The possession and exertion of such a 
power would be incompatible with the nature and object 
of all government; for, it being admitted that a chief end 
for which government is instituted is that every man may 
enjoy his own, it follows necessarily that the rightful exer- 
tion of a power by the government taking arbitrarily from 
any man what is his own, for the purpose of giving it to 
another, would subvert the very foundation principle upon 
which the government was organized and resolve the poli- 
tical community into original chaotic elements.” 18 Wen- 


dell, 56. 
Now, what greater enormity, under tlie pretext of legal 
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authority, can be imagined than that of compelling this 
complainant to buy the stock of the railroad company at 
their own price, extorting from him a hundred dollars of 
his money for that which has no existence but on paper, 
which is of no use to him, which he does not want and 
which he regards of not the slightest value. Is he not 

ually entitled, upon principles of reciprocity, to have 
this company forced to buy his property at his own price, 
although it be gf no use or value tothem? But this they 
would say is clearly illegal and manifestly unjust. Be it 
so; then indeed the corporation and citizen do not stand 
on equal grounds. The Constitution expressly protects 
the citizen against monopolies—the injustice and oppres- 
sion of granting to favored individuals the “sole buying; 
selling, making or using a thing.” Yet, it is insisted that 
this company have not alone the exclusive right to sell, 
but to force their stock, at their own price, upon unwilling 
purchasers, pretending to make contracts, to give certifi- 
cates of sale, whilst every principle held sacred between 
citizen and citizen in making such arrangements is vio- 
lated and disregarded. Consent between them is regarded 
as a main and indispensible ingredient. Here it is quite 
indifferent, and a bargain is made for the citizen, with no 
option on his part but to pay his money or have his pro- 
perty sold by the sheriff. 

*‘ All freemen are declared equal by our Constitution 
and to have certain inherent and indefeasible rights, 
among which are those of enjoying and defending life and 
liberty, of acquiring, possessing and protecting property 
and reputation.” 

Can it be that the right of possessing and protecting 
property does not exist as against a corporation? Is a 
proposition to be tolerated, or course of reasoning to 
be sanctioned which either in its terms or in its conclusions 
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would secure to a corporation superior privileges, or guar- 
anty tc it greater rights than those enjoyed by the citi- 
zen? Assure protection to a corporation which is denied 
to the citizen—a protection not of natural persons but of 
fictitious beings, not of individuals, but of a class—cre- 
ate not merely aristocratic distinctions, but an oligarchy of 
wealth, the most odious of all influences and the most an- 
tagonistic to the essence of free institutions. 

in connection with this it may be appropriate to refer to 
the action ef the constitutional convention to shew the dis- 
position of that body, and the importance attached by it to 
the provisions as to taxation. : 

The report made by Judge Thompson as chairman of 
the Committee on Taxation and Revenue, section two, (be- 
ing the 5th of the report,) was in these words: that “no 
other or greater amount of tax or revenue shall at any time 
be levied, than may be required for the necessary current 
expenses of government.” Journal, p. 29. ‘ Mr. Wyatt 
moved to strike out the word current and the ayes and 
nays were ordered, and were, ayes 29, nays 27, the motion 
therefore prevailed.” P. 65. 

‘‘ Mr. McCants moved to amend section 5 by inserting 
at its close “‘ unless by two thirds of the General Assem- 
bly,” which was lost.” P. 66. 

‘¢ Mr. Baltzell moved to strike out the 5th section which 
was decided by yeas and nays, as follows: 

“‘ Yeas—Messrs. Allen, Anderson, Baltzell, Bartlett, Bel- 
lamy of Jackson, Blount, Brown of Monroe, Brown ot Leon, 
Cabell, Duval, Fitzpatrick, Hunter, Long, Malone, Marvin, 
Mays, McKinnon, McLean, McGhee, Meachem, Morton, 
Parkhill, Stephens, Taylor, Ward and Woodward—26. 

Nays—Mr. President Gov. Reid, Messrs. Bellamy of 
Jefferson, Bird, Brooks, Bunce, Cooper, Crichton, Gary, 
Garrison, Haddock, Hooker, Jenks, Levy, McClelland, 
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McCants, Partridge, Reatl of Leon, Robbins, Roache, San- 
chez, Semmes, Thompson, Watts, Webb, Westcott, White, 
Williams, Wood, Wright and Wyatt—30. 

_ So.it was not stricken out,” p. 66. 

. Mr. Read of Leon gave notice that on the third reading 
of this article he should propose to amend the 5th section 
by adding “ unless by the concurrent vote of two-thirds of 
the General Assembly.” 

. “Mr. Thompson moved to amend the 7th section, (now 
section 4 of article 8,) by striking out in the 4th line, the 
words “according to its value” which was concurred 
in; page 60. The section stood in the report, “all property 
shall be taxed according to its value, upon the principles 
established in regard to State taxation.” ” 

The necessity of such action on the part of the Conven- 
tion is to be found in the history of the times, showing con- 
clusively that it did not originate ina mere abstract theory 
of government, but from imperious necessity, induced by 
the results of bitter experience. The years 1835,—6,—7,-8, 
vere periods of unparalleled suffering, embarrassment and 
distress throughout the United States. The several States 
of the Union with scarcely an exception, were involved 
+hrongh extravagant appropriations, wasteful and improvi- 
dent expenditures, augmented by the aid afforded through 
Legislative action to individual and corporate enterprise. 
Their indebtedness on this account amounted to millions 
of dollars, threatening bankruptcy to them and ruin to in- 
dividuals. The territories did not escape the common ca- 
lamity. Florida, with her limited means, sparse popula- 
tion and limited resources, having scarcely the semblance 
ofatreasury had issued bonds in favor of Banks to the 
amount of near four millions of dollars, pledging her faith, 
eredit and resources for their redemption. 

All these events and consequences had occurred before 
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the convention assembled, had been the subject of discus- 
sion through the press, in the Territorial Legislature and 
before the people, and had entered largely into the -can- 
vass for delegates to the constitutional convention. Its 
journals show that that body was occupied with this sub- 
ject, which more than any other engrossed its attention. To 
prevent by timely precaution, directed to the evil, the re. 
currence of such consequences is the manifest spirit, pur- 
pose and design of the provisions we have cited. Whether 
the object has been effected by the remedy proposed de- 
pends upon the just construction of these provisions, some 
of which remain yet to be considered. 

It has already been seen, that by the Constitution “the , 
General Assembly had power to authorize the several 
counties and incorporated towns in this State to impose 
taxes for county and corporation purposes respectively, 
and all property shall be taxed upon the principles estab- 
lished in regard to State taxation.” Article 8, sec. 4. 

This clause is peculiar in its provisions—special, not 
general—is not a grant of power merely, but a grant con- 
nected with a designation of the mode and manner of its 
exercise and of the very object and purpose for which it is 
to be used. ‘The Legislature shall authorize the counties 
to zmpose taxes,”—not borrow money—not issue bonds— 
not pledge the faith and resources ofthe county. Noristhis 
grant deficient in affording the means to accomplish all the 
purposes for which it was designed. It was fully adequateand 
undoubtedly sufficient, through economy and prudence in 
the administration of the loeal affairs of the county, to at- 
tain the end desired, and, beyond this, a further object of 
great concern—to prevent waste, extravagance and profli- 
gacy in expenditures. This economy and prudence may 
be ensured by strictly confining the power of taxation to 
necessary expenses ; but to authorize or permit debts te be 
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incurred or loans to be contracted would inev itably food to 
the very result which it was the anxious wish of the Con- 
vention to prevent and avoid. 

Nor can the power to borrow money be fairly inferred 
from a grant to impose taxes. This latter power “to lay 
and collect taxes, duties, imposts and execises, to pay the 
debts and provide for the common defence and general 
welfare of the United States ” was expressly given to Con- 
gress by the framers of the American Constitution, yet the 
power “to borrow money on the credit of the United 
States” was added. Sec. §, Con. U.S. 

If not admitted, or even regarded as doubtful, in the 
ease of a government of the vast powers of the United 
States, how can such a power be implied for a mere cor- 
porate functionary, intrusted with subordinate duties only, 
almost wholly ministerial and executive in their character, 
indeed but slightly elevated beyond these of a commis- 
sioner of public roads. That the power would result as an 
incident—as in the case of the Legislature of a State, unre- 
stricted in its high duties by constitutional regulation—is 
certainly unsupportable on any ground of right, reason, 
principle or authority. The right to borrow and make ob- 
ligations is the act ofa principal, not of anagent. Togive 
to these functionaries such power by implication, is to 
alter and change at once the structure and character of 
their office and its functions. The wand of a_necro- 
mancer scarcely effects greater, more wonderous and mar- 
vellous results. Instead of being charged with the raising 
afew hundred dollars annually, for repairs of court-houses, 
jails, bridges, &c., these authorities at once become 2 
manufactory of bonds creating debts to the amount of 
hundreds of thousands of dolisre. for which the preperty of 
the citizens is mortgaged for payment. Surely there is no 
hazard in saying that the Convention never contemplated 
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nor authorized such action, and the language used by 
them gives neither warrant nor authority, for its exercise. 

Passing from this position, we perceive that the tax im- 
posed by a county must be for a county purpose, Is the 
construction of this road a county purpose of the county of 
Leon? The court very frankly admit that the term “‘coun-. 
ty purposes,” as understood by the Convention, had refer- 
ence to “the erection of court-houses and jails, the open- 
ing and maintaining of thoroughfares, by opening roads, 
building bridges and causeways, and keeping the same in | 
repair, licensing and regulating ferries and toll-bridges,” 
&c., &e., yet say “that the counties should not be pre- 
cluded from availing themselves of the benefits resulting 
from the most magnificent discovery of the age.’? Con- 
ceding that on the score of utility, they should have this 
power, this by no means establishes the constitutional 
right toit. If the Convention did not give the power, 
how is it derived, the Convention alone being competerit to 
grant it and the Constitution the authority under which. 
it must be exercised? Can it be that the Legislature is 
authorized to confer the power and the court to sustain it, 
under the vague allegation that the counties should “not 
be precluded from its-exercise ?” 

To allow the power, is indeed to amend the constitution 
so as to give the counties in addition to their ordinary func- 
tions the right to tax “ tosecure the benefits resulting from 
magnificent discoveries.” But there is not plausibility 
even in‘such position. Railways and roads were in ex- 
istence in the early part of the seventeenth century. The 
application of steam with success to carriages, which is the 
important matter as far as this case is concerned, was con- 
ceived at a later period, in 1784. Previous to this time 
animal power had been used on suchroads. The Railroad 
rom Tallahassee to St. Marks had been in operation some 

17 











SUPREME COURT, 


————n sss nn 
* Gotten et al. vs. The Co. Commissioners of Leon Co. et al—Opinion of Court. 








time before the session ef the Convention. There is a con- 
sideration beyond this. How can it be maintained that a 
discovery in mechanics, repeals and overturns an impor- 
tant constitutional principle, nay a positive and peremptory 
restriction and denial of power? This would be in effect 
to make discoverers in science or mechanics, the framers 
of the fundamental law, and invested with the large power 
of its amendment. The Court does not see why if a county 
can construct a common road “thisparticular species of 
thoroughfare, is withdrawn from the interpretation of the 
phrase county purposes.” With due deference, this pre- 
sents a very imperfect view of the subject. It is not the 
power to make a road that is complained of. This is but 
one of very many means toan end and object, that ob- 
ject being the transportation of freight and passengers for 
pay, not by the county, but by private individuals using 
the money of the people of the county: The county autho- 
izes this company to use the means raised by taxation, for 
the construction of the road, the making of warehouses, &c., 
the purchase of cars for passengers and freight, the em- 
ployment of agents and superintendents, to make the road 
and-use it afterwards for freight &c. A city may pave her 
streets with boards, iron, or stone, so that the transporta 

tion of freight or passengers may be as easy as on a Rail- 
road. She may even make a railroad in all her streets 

Can she purchase and own cars and locomotives and wag. 
ons to carry and transport freight and passengers for pay 
When the Cumberland road was constructed by Congress 
no one dreamed of proposing to have agents torun stages 
and wagons by government. Obviously this is a private 
occupation, and a franchise and right as dear and as much 
entitled to regard as any other under the constitution. The 
duty of the government is to protect the citizen in his oc- 
cupation, aot destroy it by setting up a rival interest. A 
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planter having cotton or other produce to export, a mer- 
chant with goods, has a clear and indisputable right to his 
own mode of transportation, to his own wagons, and can-— 
not be forced under the pretext of taxes, assessed in sup- 
port of government, to buy other means of conveyance to 
belong to others, and to be used to the exclusion of his and 
maintained at his cost and expense. 

No man in our free country, however limited his means, 
would withhold his proportionate contribution from the 
support of government. This sum is paid by him with 
cheerfulness and pride as the price of personal security, 
the protection of liberty, property and life—a tribute 
freely rendered in evidence of the high estimation in 
which the citizen holds constitutional rights and the bene- 
fits and blessings of free government. This sentiment it 
is certainly the policy of all governments to cherish as the 
surest guaranty of the loyalty of the citizen and of its own 
stability: 

The subject of county purpose has yet another aspect. 
The direction in which the road is to be constructed agree- 
ably to the charter has already been adverted to. Fairly 
considered, it would seem to be the work and purpose of 
the State, and not of a county, and especially of the 
county of Leon. Its extent, in its boundary, is only about 
thirty miles—through the State not less than five hundred. 
Its cost from four, five to ten millions—utterly beyond 
the means of the county—the direction of the road utterly 
at variance with any purpose of the county of Leon. If 
her commerce is desired to go to Fernandina, a road whl 
not be wanted to the Georgia line. If to Pensacola, not to 
the Alabama line, and so as to other points. There may 
be design to build a road somewhere—to some of thése 
points—in some direction—but I cannot feel myself justi- 
fied in asserting that the road indicated by the charter is 
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a purpoee of the county of Leon, in the sense contemplated 
‘by the Constitution. Nor is it sufficient, in the view I 
take of the subject, that some part of the road may be con- 
structed, or that a road may be constructed within the 
limits of Leon county. The subscription is for the build- 
ing of the road authorized by the charter, and there is no 
--restriction upon the power of the directory to use the 
- money of the people of Leon at one.place more than an- 
other. They can apply it at Pensacola, at St. Marks, at 
some point,on the Alabama or Georgia line, at St. An- 
drews Bay, or elsewhere, as they please. 

‘But it is contended that the majority of the county, hay- 
ing, by their vote sanctioned this assessment, ‘this should 
be held conclusive. If the law is prohibited by the Con- 
stitution, as we think has already been established, the 
‘ sanction of all the people and all the authorities of govern- 
ment, except in the mode prescribed by this instrument, 
will not avail. This is the very essence of a constitutional 
form of government. ‘A Constitution is a form of gov- 
ernment instituted by the people in their sovereign ca- 
pacity, in which jast principles and fundamental law 
is established. It is the supreme will of the people, 
permanent and fixed in their original, unlimited and 
soyereign capacity, and in it are determined the. condi- 
tions, rights and duties of every individual of the commu- 
nity. From the decrees of the Constitution there is no 
appeal ; for it emanates from the highest source of power, 
the sovereign people. Whatever condition is assigned to 

rtion of the people by the Constitution must neces- 
rily be inevitably fixed, however unjust in principle it 

nay be, until revoked by the same sovereign power.. A 
1 lative act is the will. of the, Legislature, and the Con- 

stitution is their commission, and they must act within the 
| ‘pale.of t their anthony. » Smith Com. on the.Con., 313. 
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To say that the people of Leon county, even in a matter 
of their own exclusive interest, can, by mere vote, alter 
and change or disregard the paramount law is to give to 
them a power which the people of the entire State do not 
possess when exercised in this form. 

It.was admitted in argument, and the majority of the 
court in their opinion do not contest the concession that 
the Legislature of the State cannot rightly exercise such 
power, cannot issue bonds for such purpose, nor impose & 
tax of the kind. It is said to be different with the coun- 
ties and cities. If the provisions of the Constitution on 
the subject were referable alone to the State, this would 
of itself,in my mind, raise an insuperable objection : 
to the exercise of the power by the counties. What! the 
State may not tax and yet the counties may! The State 
may not issue bonds, yet may imparta power she 
does not possess! The grand council of the whole State— 
entrusted with the high powers of sovereignty, of life and 
death—with the protection of life, liberty and property— 
cannot approach the citizen with a demand in the shape of 
a tax for such purposes, but a county commissioner may, 
and so may acorporation! The State cannot use her 
sovereign power through her sheriff and posse comitatus, 
her military with the sword and musket, to collect for such 
purpose—cannot punish the citizen for resisting the. col- 
lection of such tax—but a county and city officer may! A 
whole may not do an act, but a mere fragment may! An 
inferior may be trusted, the superior may not! It is thus 
a.power is given to the less which was denied to the 
greater, virtually making the parts superior to the whole. 
Extravagance, waste, oppression and corruption, perver- 
sion of the fundamental law of the principles of justice 
and good government may be tolerated in the one, but not 
inthe other. Such is the very insecure and unstable 
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foundation upon which such propositions rest for their sup- 
port. 

Iwill not offend the memory of the departed, nor depre- 
ciate the worth of the living, by presuming that whilst the 
convention imposed the most rigorous constitutional res- 
traints upon the legislative department of the government in 
the assumption of unlimited sovereignty, of which that 
body might otherwise have been the repository, that 
yet they reposed this high prerogative in subordinate 
authorities, in nearly a hundred petty sovereignties to exer- 
reise this very power in a far more exceptionable and dan- 
gerous form and thereby to involve the community in the 
very injurious consequences which they had so anxiously en- 
deavored to avoid. No! having been a member of that 
body and a witness to the patriotism and intelligence of 
my contemporaries, far be it from me tosay that they 
failed, utterly and entirely in the accomplishment of one 
of their chief aims—a main object and end of their exer- 
tions. Althongh opposed at the time to the action of the 
majority, I will yet do justice to their sagacity and fore- 
sight by admitting my own mistake in the correct applica- 
tion of the great principles they established. 

The only possible ground upon which such power can 
be supported is, that the provisions quoted in reference to 
State taxation, are not principles of the constitution.— 
Yet how utterly baseless is such position. Why were they 
inserted in the constitution unless as rules of government, 
as guides, as the fundamental law? They are in the 
very terms, and in the language of provisions, designed for 
the protection of the liberty and property of the: citizen 
from the earliest dawn of civilliberty. ‘ No freeman shall 
be deprived of his l'fe, liberty or property but by the law 
of the land,” and the bill of rights of the constitution, the 
great Magna Charta of the State, has twenty-five of these 
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provisions, mostly negative and restrictive in their ¢harac- 
ter, like the clauses under consideration. 

It is very obvious that the Court has considered itself 
bound by decisions made in other States which they des- 
ignate as ‘“‘an imposing array, indeed, as overwhelming 
authority.” A more careful consideration of these would, I 
respectfully submit, have relieved the case from this difficul- 
ty. The decisions quoted are based upon the absence of 
restrictions in the Constitutions of the States to impair or 
lessen the general grant of legislative power. 

The decision in Connecticut is a sample of them all.— 
The Court says “ we have been cited to no express consti- 
tutional provision with which the resolution under consid-' 
eration is supposed to conflict, except it be article 1, section 
2, of the State Constitution, the property of no person 
shall be taken for public use without just compensation 
therefor ;” 15 Connecticut, 501. So in Kentucky, “ it 
would be difficult, perhaps impossible to define the extent 
of the Legislative power of the State unless by saying, that 
so far as it is not restricted by the higher law of the State 
or Federal Constitution, it may do any thing which can be 
effected by means of alaw,” p. 22. Again, “ we find ne 
clause or principle in the Constitution which can be brought 
to bear directly in restraint of this power, (the Legislative,) 
but that which declares that noman’s property shall betaken 
for public use, without his consent, unless just compensa- 
tion be made, &c.” Nor is this without qualification. 
“The limit imposed to this clause of the Constitution can 
only consist in the discrimination to be made on what may 
with reasonable plausibility be called a tax, and for which 
it may be assumed that the objects of taxation are regarded 
by the Legislature as forming a just compensation, and that 
which is palpably not a tax, but in the form of a tax or im 
some other form the taking of private property for the use 
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of the public or of others without just compensation. That 
there must be a palpable and flagrant departure from equal- 
ity in the burthen as imposed upon the persons or proper- 
ty bound to contribute, or, it must be apparent that per- 
sons or their property are subject to a local burthen for the 
benefit of others, or for purposes in which they have no in- 
terest, and to which they are therefore not justly bound 
to contribute, and that the case must be one in which the 
operation of the power will be at first blush pronounced to 
be the taking of private property without compensation, 
and in which it is apparent that the burthen is imposed 
without any view to the interest of the individual in the 
object to be accomplished by it.” Slack vs. Maysville R. 
R. Co., B. Mon. 32. 

With this admission, it may be contended with great 
propriety that plaintiff’s case is made out, as fully demon- 
strated in this opinion. If this is not “ the case—of a local 
burthen for the benefit of others and for purposes in which 
he, the complainant has no interest”—it will be difficult 
to find one. 

Very obviously the cases cited are applicable to consti- 
‘ tutions having no restrictions upon legislative power. The 
fact is, there could not by possibility be an authority else- 
where in point to a case arising under our Constitution, as 
no Constitution of any other State of the Union has the 
same restrictions upon legislative power. Arkansas ap- 
proaches nearest to it, as by a vote of two-thirds of the Le- 
gislature they may avoid the effect of the provision of our 

nstitution as to necessary expenses. With us the pro- 
vision is absolute and unconditional, and with this difference, 
was borrowed from the Constitution of that State, made a 
few years previously. It is a remarkable fact, that after 
the year 1850 the Constitutions of all the new States were 
framed in express reference to this very subject—to pre- 
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vent an abuse of the taxing power. The very courts sus+ 
taining the power admit its tendency to wrongful and in- 
jurious exercise. Thus the Court of Appeals of Kentucky, 
in the case quoted, say ‘‘ we avow, as this court has heretos 
fore done, that we regard the power of local taxation, and 
especially when exercised orcontrolled by the local major- 
ity, as one eminently subject to abuses involving injustice 

and oppression.” 13 B. Mon., 33. 

The new States, Michigan, Wisconsin, Texas, Arkansas, 
‘Iowa and California, made their constitutions, and the 
older States, Ohio, New York, Kentucky, Mississippi, In- 
diana and Illinois, amended theirs with most stringent re- 
strictions, principally to attain this end. New York, ear- 
lier even than this, amongst others, made a provision of 
this kind. ‘The assent of two-thirds of the members 
elected to each branch of the Legislature shall be requi- 
site to every bill appropriating moneys or property for 
local or private purposes.” Great must have been the in- 
centive, urgent and irresistible the necessity which in- 
duced this successive and almost simultaneous movement 
of the people in so many different States to remedy a mis- 
chief, not transient and temporary, but so fixed and deep- 
seated as to require so radical a change in their fundamen- 
tal law. It establishes beyond a doubt the important 
principle that this assumption of unrestricted sovereignty” 
in the imposition of taxes and disbursement of public 
money, has no foundation in American institutions, and is 

not fitted to American soil. 

When it is admitted that these provisions of our Consti- 
tution are so important in their character, so operative as 
to prevent legislative action—when it is seen that they aré 
expressly applied to the counties and cities—where can 
there be rational or even probable room for doubt? If the 


Florida Convention had-no such design in the adoption of 
18 
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these provisions, it is respectfully asked what was the end 
songht by their introduction? Have they no meaning— 
no purpose—no object? Is our Constitution like that of 
Connecticut or Kentucky, Pennsylvania or Lonisiana, or 
Ohio, so that a decision made by their courts is an au- 
thority for us? 

~ The words used possess a profound significance and mean- 
ing. The space they occupy is not a mere blank, nor are 
they to be rejected as a dead letter, ineffective and inert, 
having no existence—a mere sound, signifying nothing. 
To disregard them, I submit with deference, is to exert a 
power of repeal and not of construction ; and this opinion 
of the court will inevitably effect what a respectable mi- 
nority of the Convention failed, after repeated efforts, to 
accomplish by direct motion, to strike out these very pro- 
visions. 

Great stress is laid upon a decision made in Tenness¢e, 
because the Constitution of that State is said to be like 
ours. Let us determine this. “The General “Assembly 
shall have power to authorize the several counties and in- 
corporated towns in the State to impose taxes fur county 
and corporation purposes respectively, in such manner as 
shall be prescribed by Jaw; and all property shall be 
taxed upon the principles established in regard to State 
taxation.” 29 sec., 2 art., Cons. Tenn. 

“ All property shall be taxed according to its value. 
That value shall be ascertained in such manner as the Le- 
gislature shall direct, so that the same shall be equal and 
aniform throughont the State, and no one species of pro- 
perty shall be taxed higher than any other species of pro- 
perty of equal value.” Sec. 28, same Constitution. 

Now, the only resemblance here is that of equality, uni. 
formity and according to value; and the tax of counties and 
cities is to be for county and corporate purposes. There 
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is-no restriction as to necessary expenses—none as to aid- 
ing corporations. Unless, then, an adjudication upon a 
Constitution without restriction upon the legislative pow: 
er, which, according to the doctrine of its courts, is unlimit- 
ed, be applicable to a State Constitution having restrics 
tions confining the Legislature in this very respect, then 
indeed, the authority is inapplicable. It is lamentable to 
observe the slight influence of words to abridge poweror 
to restrain and prevent its doubtful exercise. Let there 
be line upon line and precept upon precept, yet some 
means of evasion will Le degjged, and this tendency pre- 
vails in direct ratio and proportion to the interests in- 
volved, Not so, however, with a grant of power, which, 
though ever so vague and indefinite, yet from its inherent 
propensity of aggrandizement, never fails to discover the 
most plausible and authoritative pretexts and excuses for 
any desired extension. 

The power of the judiciary to disregard an unconstitu- 
tional law is declared in the opinion of the majority to be 
aggressive, as having been used for mischievgus purposes. 
It is even characterized asa deadly weapon. The au- 
thority for so grave an assertion, so serious a charge, is 
not given. Iam confident none exists. Iam not aware 
that any one even in the heat of party excitement has ever 
before carried his views to such an extreme. What court has 
committed this grave offence? Certainly not the Supreme 
Court of this State, that has exerted this power but on one 
occasion, as far as I recollect. "Ts it the Supreme Court of 
the United States that has had greater occasion to bring 
itself within the reach of the charge than any other ? 

But is there the slightest pretext or color fur any such 
notion? If the idea of aggression was ever entertained in. - 
the wildest dream of any judge, a simple survey of his po- 
sition would effectually extinguish such sentiment. 
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_A Conrt makes no law, controls no means, no monied 
resources, has no patronage, (in this state does not appoint 
its own clerks.) The disposition of all these is by the oth. 
er departments of government. It cannot initiate action 
in the slightest case ; like an arbitrator it acts only as ques- 
tions are brought before it, and grants or refuses only on 
such application. Sometimes the legislature or executive 
otha: its aid to enforge a law or punish for disobedience 
to one.» 

At other times the citizen claims its interposition, insist- 
ing that legislative or Execuge action is to his injury and 
that the supreme law of the land, the Constitution, is his 
shield, and constitutes a protection to him. In such 
case, the Court performs the simple office of deciding 

which is superior, and when an act of the legislature 
_ or the executive is in conflict with the Constitution, it an- 
nounces the fact and gives efficacy to the supreme law. It 
is then perfectly clear that the action of the Court cannot 
be aggressive except where it fails to interpose for the pro- 
tection of the citizen against an unconstitutional invasion 
of his rights. In such event the court makes. itself an ac- 
cessary by the aid rendered, and to this extent will its ac- 
tion be aggressive. The present case will be an apt illus- 
t-ation if we are right in our views as to the unconstitution-. 
ality of the law. 

How this action can be justly characterized as a deadly 
weapon is beyond my powers of conception. If there be 
serious and fatal consequences attendant upon the exercise 
of such power by the judiciary, they will arise from the im- 
becility or want of independence and integrity of its mem- 
bers in the discharge of the important functions confided 
t> them. They can never attach to a faithful and consci- 
entions and independent discharge of judicial duty, for if 

liberty is to be crushed and freedom to find its grave, an. 
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honest and undaunted judiciary will be found unflinch- 
ingly maintaining its ‘post in defence of the Constitution, 
and perishing only amid its rnins. The deadly weapon 
will then be found in the hands of its foes, and the fatal 
wound inflicted by its enemies—the enemies of constitu- 
tional liberty and free government. 

The importance of a proper exercise and discharge of this 
duty is illustrated in the impressive language of the sages 
and patriots of the Revolution, the fathers of the Consti- 
tution of the United States, and by eminent jurists and 
statesmen. 

The late Daniel Webster in a debate in the Convention 
of Massachusetts, thus happily and forcibly expressed him- _ 
self: ‘* No conviction is deeper on my mind than that the 
maintenance of the judicial power is essential and indispen- 
sable to the very being of this government. The Constitu- 
tion without it would be no Constitution, the Government 
no Government. I am deeply sensible, too, and I think 
every man must be, whose eyes have been opened to what 
has passed around him for the last twenty years, that the 

nd:cial power is the protecting power of the whole Gov- 
ernment. Its position is on the outer wall.” 

The great Patrick Henry, than whom no one was more 
jealous of power, and who opposed with all his might the 
Constitution of the United States on account ot the large 
power grants in it, thus expressed himself in the Virginia 
Convention: “The honorable gentleman did our judiciary 
honor in saying they had firmness enough to counteract 
the Legislature in some cases. Yes sir, our judges op- 
posed the acts of the Legislature. Wo have this landmark 
to guide us. They had the fortitude to declare that they 
were the judiciary, and would oppose unconstitutional 
acts. Are you sure that your federal judiciary will act 
thus? Is that judiciary so well constituted and so inde- 
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pendent of the other branches as our State judiciary ’ 
Where are your Jandmarks in this government? I will be 
bold enough to say that you cannot find any. I take it as 
the highest encomium on this country that ‘the acts of the 
Legislature, if unconstitutional, are liable to be opposed 
by the judiciary.” 

- Chancellor Kent'says, “there can be no security for the 
minority in a free government, except through the judicial 
epartment. In free governments, the independence of 

@ judiciary becomes far more important to the security 
of the rights of the citizens than in a monarchy, since it is 
the only barrier against the oppression of a dominant fac- 
tion, armed for the moment with power, and abusing the 
influence acquired under accidental excitement to over- 
throw the institutions and liberties of the people.” 1 
Kent. Com. 

’ Mr. Madison, justly styled the father of the Constitu- 
tion of the United States, speaking as to the position of 
the judiciary and the necessity for strengthening it, says : 

“Experience i in all the States had shown a powerful ten- 
dency in the Legislature to absorb all power into its vor- 
tex. This was the real source of danger to the American 
Constitution, and suggested the necessity of giving every 
defensive authority to other departments consistent with 
republican principles.” Debates in Convention, p. 1163. 

Governeur Morris said, “he concurred in thinking the 
public liberty in greater danger from legislative usurpa- 
tions than from any other source.” P. 1165. 

« As the Constitution is the supreme law of the land, in 
@ conflict between the laws either of Congress or the 
States, it becomes the duty of the judiciary to follow that 
only which is of paramount obligation. This results from 
the very theory of a republican constitution: of govern- 
ment; for otherwise the acts of the legislature and execu- 
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tive would in effect become supreme and uncontrolable, 
naturally, notwithstanding any prohibitions or limitations 
in the Constitution, and usurpations of the most unequivo. 
cal and dangerous character might be assumed withont any 
remedy within the reach of the citizen. The people would 
thus be at the mercy of their rulers in the State and na- 
tional governments, and an cmnipotence would practically 
exist like that claimed for the British Parliament.” 3 
Story, 428-9. 

Such are the views I have entertained on this subject, 
derived froin these eminent sources. They have governed 
me to the extent of my limited capacity in their applica- 
tion to the present subject. The maintenance of the Con- 
stitution, of the great fundamental principles of free govern- 
ment is, in my view, pre-eminently superior to any mero 
question of expediency or-regard for improvements, how- 
ever important they may be tothe welfare of the State. 
I might lament a restriction which would be detrimental 
to this enterprise, but for such I am not responsible; the 
remedy is in other hands. My duty is to declare the law 
as it is; and, having a clear conviction in my own mind, 
free from any doubt, there remains the questionable and 
imperious duty toannonnce it. I find no necessary expense 
of the county of Leon—no county purpose, which justifies 
_ the levy of this tax. The law is, in my opinion, therefure, 
dalpably unconstitutional. 
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Cornetivs Gravy, Piamrtirr in Ernor, vs. CO. Tarcrny, 
Avm’r, &c.,, or Jean Lasatut, DEc’p. 


1. Entries in the account book of a shop-keeper excluded as evidence where 
the proof was that they were made in two, three and sometimes four days 
after the transaction. They should have been made on the same day or the 
day after. 

2. No objection that they were tranecribed from a slate. 

8. The charges should be definite, stating the quantity and kind of the article and 
price, and not accumulate and confound prices of different articles. 


Writ of error to Franklin Circuit Court. 

‘This was an action of assumpsit instituted on a book ac- 
count. 

On the trial of the case, the plaintiff offered in evidence 
the book of entries containing the account sued on, to 
which the defendant by his counsel objected. Therenpon 
the plaintiff introduced Jacob Lind as a witness, who tes- 
tified that he had been clerk of Labatut; that the book 
offered in evidence was the only book kept by Labatut; 
that when goods were sold by witness or Labatut, they 
were entered on a slate kept for that purpose; that the 
entries so entered on the slate were transcribed by Laba- 
tnt to the book offered in evidence; that sometimes the 
entrics were made from the slate into the book on the 
same day, and sometimes they were not transcribed into 
the book from the slate for two or three days, and some- 
times four days had elapsed; that he made Lut few en- 
tries in the book from the slate himself—not oftener than 
four or five times. 

Thereupon the defendant objected to the a of 
said book offered in evidence, because the same not 


the original book of entries, inasmuch as it was proved by 
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the witness that the entries were originally made on a 
slate, which were transcribed into the said book, some- 
times on the same day, sometimes in two, three or four 
days. 

The Court overruled the objection, and a verdict and 
judgment were rendered for plaintiff. 


D. P. Holland, for Appellant. 


It is contended by the appellant, that before the book 
offered in evidence was admissible and competent testi- 
mony to go before the jury, it was necessary for the party 
seeking its introduction to lay a foundation for its admis- 
sion by proving: 1st, That the party had no elerk; 2nd, 
That some of the articles charged had been delivered; 3rd, 
That the book offered in evide:ice is the book in which the 
articles charged in the bill of particulars have been ori- 
ginally made; 4th, That he keeps fair and honest books, 
and this must be done by disinterested witnesses and ad- 
duced to the court; that the party’s own oath nor his ad- 
ministrator’s, if he be dead, cannot be received to estab- 
lish the foregoing; that the court, upon the hearing of this 
testimony, is to decide as to the competency of the book; 
and the credit to be given to the book itself is afterwards 
to be determined by the jury.—Laure vs. Rowland, 7 Bar- 
bonr’s S. C., 108; Vosburgh vs. Thayer, 12 Johns., 461. — 

The statute of this State, passed Dec. 29th, 1854, (see 
Pamphlet Laws, 7 session, page 65,) it is contended, only 
admits the books as secondary evidence, and if it appears 
at any stage of the case that better evidence was attain. 
able, the book is incompetent to go before the jury. In 
the present case, better testimony was attainable; for the 
witness Lind stated that he was clerk for Labatut at the 
time, and he ought to have been called upon to prove the 
sale and delivery of the goods charged, and their prices. 

19 
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Thomas vs. Dyott, 1 Nott & McCord, 186; Lamb vs. 
Hart’s adm’rs, 1 Brevard, 105; Eastman vs. Moulton, 3 
N. H., 157. Cited in 1 Smith, L. C., page 351. 

The book of original entries (even when competent to 
go before the jury) is not evidence of the price and value 
of the articles charged or of the services rendered but only | 
of the sale and delivery or of the services rendered, and 
then only of such items as are within the line and busi- 
ness of the party introducing them; and these must be of 
those things that are the subject of book accounts, and 
would not be evidence of money advanced or cash lent.— 
18. L. Cases, page 368 and 361. 

The book offered in evidence was inadmissible, because 
the lapse of time from the entry on the slate to the book 
was so great that the entries in the book did not form a 
part of the res geste, such entries cannot be said to have 
been made contemporaneous with the delivery of the 
goods. If, then, this is the case, and the entries did not 
partake of this character, they are not original entries. In 
Walter vs. Bollman, 8 Watts, 544, an interval of one day 
between the transaction and the entry of it on the book 
has been deemed a valid objection to the admissibility of 
the book in evidence. 1 Greenleaf Ev., § 117 and Note. 

Entries which had been transferred from a memoran- 
dum book, some on the first, some on the second and 
others on the third day after, were held incompetent.— 
©ook vs. Ashmead—cited in 1S. L. C., page 358. 

In Forsythe vs. Norcross, 5 Watts, 432, where several 
intermediate days had elapsed before they were tran- 
scribed, the books were rejected in that case. The entries 
were made on 2 slate till it was full, and then, after four, 
five or six days, they were transcribed into the book, and 
three witnesses of the same occupation swear that this was 
@ general custom, so far as they knew. The court there 
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say, “Anentry on a card or slate is but a memorandum pre 
paratory to permanent evidence of the transaction, which 
must be perfected at or near the time and in the routine 
of business, but the routine must be a reasonable one, for 
there is nothing in the condition of a craftsman to call for 
indulgence till his slate be full, or till it be convenient for 
him to dispose of the contents of it. The entries ought, in 
every instance, to be transferred in the course of the suc- 
ceeding day.” . 

If this decision be correct with regard to mechanics, @ 
fortiort should it be applied to merchants, because the 
established rules of business are required of this class 
rather than of mechanics, and courts of justiee should ren- 
der greater indulgence to the latter class, who have less 
facilities for book-keeping, whose business does not re- 
quire that nicety, precision and promptness in making 
their entries that mercantile transactions demand. 

The law cannot fix any particular instance when the 
entry shall be made; but it must be within such time as 
to make the entry contemporaneous with the delivery of 
the goods. And when this is not done and a longer period 
of time elapses, such entry cannot be held to be an origi- 
nal entry, and this is, in every instance, a subject of en- 
quiry for the court.—Curren vs. Crawford, 48. and Rawle. 

In the present case, it is evident from the testimony of 
Lind that the book offered in evidence was not a book of 
transactions as they occurred, but a register of past trans- 
actions. If the book possessed the latter character, ip- 
stead of the former, then it was not competent to go to the 
jury. The book could not have been relied upon with any 
degree of precision, because the charges on the book were 
only transcribed from the slate, and without the assistance 
of the person who made the original charges on the slate, 
and hence was inadmissible. 
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T. J. Eppes, for Appellee. 


Error First: 

Either the book was one of original entries, or ct was 
not, as it stands affected or made otherwise by use of a 
slate. What was the testimony? The clerk of Labatut 
was introduced, who stated that Labatut kept correct 
books ; that the book offered in evidence was the only 
book kept by Labatut; but also stated, that a slate was 
kept upon which sales were entered and thence tran- 
scribed into sard book, sometimes on same day, and in 
two, three and four days. 

Avrtuorities.—In case of Faxton vs. Hollis, 13 Mass., 
427, where a book was offered in evidence and the plain- 
tiff, a blacksmith, stated that he kept a slate in his shop 
on which he set down all his charges as they occurred, 
and that he was in the habit of transcribing the entries 
from the s/ate into the book, then rub out charges on slate 
and begin anew. Court admitted the book, saying, “The 
entries in the book may be considered original, although 
transcribed from a slate, the slate containing mere memo- 
vanda, and not being intended to be permanent.” 

Also see 12 Pickering, 139, case of Smith et al. vs. San- 
ford, where a butcher took meat round in a cart, and as he 
sold it made scores on the cart, and upon return entered 
them in book. Book was admitted by the court. 

From this it would seem that the mere fact of keeping a 
slate or other memorandum, for the purpose of accuracy, 
does not make the book less original. -— 

If the entries be made in account book from memoranda 
taken at the tume by theeparty, or by his assistant, and 
intended only to sery notes to make up the entries 
more accurately, “the is an original.”—Ingraham vs. 






Brockins et al., 9 Sergeant & Rawle, 285; Patten vs. Ryan, 
4 Rawle, 408. 
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The fact, then, that witness, as clerk of Labatut, made 
some of the entries, is immaterial—does not vitiate. 

In the case of Sickles vs. Mather, 20 Wendall, 72, the 
memoranda were made by foreman on a slate, and thence 
transcribed by plaintiff in a book. ‘ The plaintiff used. to 
take the slate home, sometimes every day and sometimes 
every two or three days, as was found convenient for tran- 
scribing ;” and the court held this n» objection. 

Mr. Greenleaf, in his work on evidence, vol. 1, p. 155, 
(note,) remarks: ‘‘ Whether entries transcribed from @ 
slate or card into a book are to be deemed original entries 
or not is not universally admitted.” but adds, that in Mas- 
sachusetts they are admitted.—F axon vs. Hollis, 3 Mass., | 
427. In Pennsylvania they were rejected in Ogden vs, 
Miller, 1 Brown, 147, but continues to say, they have sinee 
been admitted where they were transcribed “forthwith” 
into the book. 

If these authorities are to be relied on, the book offered 
in evidence below must be deemed an original, and not in 
the least made less so by use of a slate. If, then, it was 
eriginal, the court below acted right in admitting said 
book to the jury. 

This brings us to error second, as assigned : 

Does the delay of one, two or four days in transcribing 
entries from the slate into the book vitiate book as evi- 
dence or as book of original entries. 

In the note just cited from Greenleaf is the word “forth- 
with,” in reference to transcribing entries, and by way of 
illustration to show how it was used and understood in 
Pennsylvania, he cites authorities (vide Greenleaf, vol. 1, 
p- 155,) ‘as not later, &c., than the evening of the second 
day,” (and cites Ingraham vs. Brockins, 9 8. & R., 285.) 

“ Forthwith,” then, was not understood to mean at the 
exact date or minute of time, but has a more extended 
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time and signification in this connexion, to be determined 
by circumstances. 

Let us look to the authorities for a rule upon the sub- 
ject. As to time of entry, the principle is thus declared 
in Curran vs. Crawford, 4 Sergeant & Rawle, 3: “The 
law fixes no precise time when the entry should be made; 
at or near the time is sufficient.” Thus, in Patten vs. 
Ryan, 4 Rawle, 408, where the plaintiff said she first made 
the entries on a card and then copied them into book, 
“either the same evening or the next day, or as soon 
thereafter as she conveniently could,” no objection was 
made on the ground of delay. And, in further explana- 
tion of word “ forthwith,” used by Greenleaf, who cites 
Ingraham vs. Brockins, 9 S. & R., 285, I would refer the 
@ourt to vol. 1 Smith’s Leading Cases, p. 357, (top,) Price 
vs. Earl of Torrington, where said case of Ingraham vs. 
Brockins (relied on by Greenleaf.) is thus commented on: 

“The principle really decided in Curran vs. Crawford 
and Ingraham vs. Brockins is that the court will be 
guided by the considerat'on whether the first memoranda 
were made on such material and with such care and trarf- 
scribed under such circumstances that the book of entries 
may be reasonably relied on.” 

And so in case of Hartly vs. Brooks, 6 Wharton, 189, 
(1841,) two books of entries were offered. As to one of 
these, the plaintiff testified that some of the entries were 
made the jirst, some the second day in the evening, and 
that some were taken from the head. some from the slate. 
Book was admitted. (The other book was objected to on 
another account.) 

But the prirciple as to time the entries should be tran- 
scribed, and which supplies the most accurate rule on the 
subject, is thus stated by Justice Sergeant in case of 
Jones vs. Long, 3 Watts, 325, viz: 
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‘The entries need not be made exactly at the time of 
the occurrence—it sufiices if it be within a reasonable time, 
so that it may appear to have taken place while the memo- 
ry { the fact was recent or the source from which know- 
ledge of it was derived was wnimpaired. The law fixes 
no precise instant when the entry should be made. Jf 
made at or about the time, it is sufficient.” 
¢ And Smith, in his Leading Cases, vol. 1, p. 359, re- 
marks in this connexion: * A principle so strongly found- 
ed in good sense and so consistent with what has been de- 
cided in other States, cannot be considered as in any de- 
gree shaken by loose dicta in later cases, especially when 
those dicta have been thrown aside with utter contempt 
by the court that made them. 

In the principle stated by Justice Sergeant, above cited, 
the rule applicable to time of transcribing can be seen 
thus: “It must bein a reasonable time,” and this to be 
determined or estimated by ezther of two means, viz: The 
one, ‘So that it may appear to have taken place while 
the memory of the fact was recent.” The other, “Or the 
source from which a knowledge of it was derived was un- 
impaired.” 

BALTZELL, C. J., delivered the opinion of the Court. 


On the trial of this case in the Court below, the plaintiff, 
administrator of Labatut, offered to read to the Jury, a 
book of entries as evidence to which defendant objected. 
Thereupon plaintiff introduced Jacob Lind as a witness, 
who testified that he had been clerk of plaintiff, deceased; 
that to the best of his knowledge, he kept correct books} 
that the book offered in evidence was the only book 
kept by him; that when goods were sold by the witness or 
plaintiff, they were entered on aslate kept for that purpose ; 
that entries so made on theslate were transcribed by plain- 
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tiff, deceased, to the beste offered in widened That some- 
times the entries were made from the slate into the book 
on the same day. Sometimes the eutries were not trans- 
cribed into the book from the slate for two or three days, 
and sometimes four days had elapsed. That he made but 
few entries in the book from the slate himself, not oftener 
than four or five times. The Court permitted the book to 
be read in evidence, and defendant excepted. The entries 
read in evidence to the Jury are as follows: 


0. Grady to C Labitut, Dr. 
Waly Sth, 1858, To date,...........5...0000. $ 3 75 
Peck Onions, 100 Ibs Sugar,....9 05 
I gal. Lard Oil and Molasses, . 9 05 
(errr 1 80 
Aug. 5—2 Chickens, Cognac,.............. 1 35 
i. hens ace eebeanenecee dus 55 
18—Tea, 12 Chickens,....../.......... 4 35 
Sept. 13—} doz. Chickens,................. 1 50 
og | Sree 4 25 
30—Molasses and Lard,.............. 1 65 
DE DAceth ee dnsebudescsesiskad 25 
Oct. 3—Liquor bill, 28th Aug.,......... 12 20 
8—tTea and Salt, 38, beef,............ 4 28 
13—Callaghan’s order,............... 7 50 
as cangiasing aoc S Sacuad 84 
Dee NE: BOO 5 oi ces cccccce cs 20 
Liquor bill, Cigars,............ 18 05 
7 74 12 
Rec’d payment, 7 50 
$66 62 


"ts Hooker vs. J ohnson, decided at the recent session of 
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this court at Tampa, it was held that “the relaxed rule as 
to the introduction of book accounts, in operation in our 
sister States, with the restrictions and qualifications at- 
tached thereto, should prevail here.” Tested by these 
rules, there seems to be little objection to the evidence on 
account of the transfer from a slate.—1 Greenleaf, p. 155, 
n.; 13th Mass., 427; 6th Whart., 189. 

There is greater difficulty as to the time that should 
elapse for the transfer, and there is not an entire agree- 
ment in this respect as toa precise time. It is enough, 
say some of the authorities, that it be made “at or near 
the time of the transaction.”—1 Greenleaf, 138, n.1; 9S. 
& R., 3, 5. : 

The books should be kept for the purpose and contem- 
poraneous with the delivery of the goods. Not registers 
of a past transaction, but memorandums of transactions as 
they occur.—Greenleaf Ev., 137-9, n. 1. 

Again, it is said “it suffices if it be within a reasonable 
time, so that it may appear to have taken place while the 
memory of the fact was recent or the source from which 
knowledge of it was derived was unimpaired.”—3 Watts, 
325. 

‘“‘ When the entries were made at night or the following 
morning from the memorandum, it was held sufficient.”— 
98. & R., 285. 

Sickles vs. Mather, 20th Wend., 72, has been quoted to 
the effect that two or three days was held suflicient, but 
we have not had access to the book containing a report of 
the case. An interval of one day between the transaction 
and the entry of it has been deemed a valid objection.—8 
Watts, 344. 

There may be cases in which a greater time might be 
allowed than is even claimed here. This will depend upon 
circumstances. We see no reason or propriety in allow- 

20 
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ing a period beyond the day after the sale. This account 
is by a shop-keeper engaged in the sale of groceries, &c., 
in a town, which may be supposed to be his sole occupa- 
tion. What is to prevent entries of sales by him on the 
game day, or, at the furthest, on the day after. To allow 
four days in accounts of this character would seem to be 
an invitation to looseness and irregularity in dealing, if 
not a direct encouragement to fraud. We hold, then, that 
the book should have been rejected, and not permitted to 
be read in evidence. Were the account admissible in the 
respects just stated, there are other grounds of objection 
to the greater part of it. The charges are very vague and 
indefinite—by no means precise—giving neither quantity, 
quality nor value, but accumulating items with the price 
in the aggregate. Scarcely an entry is free from this ob- 

jection. 

The judgment of the Circuit Court will then be reversed, 
and the cause remanded for a new trial to be had not in- 
consistent with this opinion. 

















